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IN THE SIXTH JUDICIAL DISTRICT COURT 
BANNOCK COUNTY, IDAHO 
The Honorable Peter D. McDermott 
DARIEN G. KUE-IN, an individual, 1 
SCHEI DEVELOPMENT ) 
CORPORATION, an Idaho corporation, ) 
ROGER J. SCHEI, an individual, and ) 
FRANCES R. SCHEI, an individual, 
) 
1 
) 
Plaintiffs, 1 
) 
VS. 
) 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey ) 
Corporation, et a1 1 
) 
Defendants. ) 
Case No. CVOC-00-02226A 
FACT SUMMARY FROM 
TRIAL AND DEPOSITION 
TESTIMONY IN  SUPPORT OF 
MOTION TO RECONSIDER 
PUNITIVE DAMAGES AS TO 
DEFENDANTS FISHER AND 
BITTON 
PROCEDURAL CONTEXT 
At this morning's trial session the Court ruled that the issue of punitive 
damages would not be submitted to the jury as to Defendants Fisher and Bitton. Plaintiff 
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submit this brief in support of their motion to reconsider that decision. 'There is a more- 
than-sufficient basis to submit the punitive damages issue to the jury on defendants 
Fisher and Ritton. 
This brief is to provide the Court with a comprehensive statement of facts 
as has been developed at trial consisterlt with the depositions and documentary evidence. 
Depositions 
The reality is that defendants' trial testimony only varied from their 
depositions where it made their liabilip worse. 
This is the deposition schedule: Plaintiffs Darren Kuhn, Roger Schei, and 
? 
Francis Schei were all deposed the morning and afternoon of September 18, 200 1. Kuhn 
a 
Depo. 5:2; Francis Schei Depo. 4:l-2; Roger Schei Depo. 4:l-2. Attorney Bron 
Rammell's deposition was taken Thursday, January 3,2003. Rammell Depo. 4:2. 
Defendant Kelly Fisher was deposed the afiernoon of December 9,2002. 
Fisher Depo. 4:2. Defendant John Merzlock's deposition was taken the morning of 
December 12, 2002. Merzlock Depo. 4:2. Defendant Todd Bohn's deposition was the 
afiernoon of December 12 and the morning of December 13,2002. Bohn Depo. 4:2; 
55:7. Bohn testified at trial on Wednesday, January 8. 2003. Defendant Ronald W. 
Bitton was deposed December 30,2002. Bitton Depo. 4:2. 
The Parties - Defendant John Merzlock 
Defendant John Merzlock had the initial listing agreement with Schei 
Development to list the new home on Manning Lane sold to Plaintiff Darren Kuhn and 
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his wife Jacqueline. Merzlock has held numerous realtor leadership positions over the 
years, including 13rcsident of the Idaho Association of Realtors, the Pocatello Board of 
Realtors, and National Director representing Idaho on the National Association of 
Realtors. Merzlock Depo. 18412-23. We has a BA in business from ISU (1971). 
Merzlock Depo. 13:17. He has had both a principal and an associate broker's license, the 
latter of which is still active. Merzlock Depo. 1419-"1:17. He was the principal broker 
of Landmark Real Estate in 1977 that had been started three years earlier. Merzlock 
Depo. 15:19; 16:23. The principals remaining today fiom Landmark Real Estate are 
himself, James Johnston and T. J. Merzlock. Merzlock Depo. 18:l. The three of them 
share the overhead and profits equally. Merzlock Depo. 21:14-17. 
q $i Because Coldwell Banker was an evolution of Landmark Real Estate, 
Merzlock is one of the original owners of the Coldwell Banker entity. He was the listing 
agent for the house built by the Scheis on Manning Lane and sold to the Kuhns. Trial 
Exhibit I .  He said his Coldwell Banker local franchise did between three to five million 
dollars in business in 1997 or 1998. Merzlock Depo. 196:16-25; 197:23. 
Merzlock did not hrnish any tax returns in response to the punitive 
damages issues discovery because he had not filed tax returns for the last four years. 
Merzlock Depo. 194:18. He contended not filing tax returns relates to "an ongoing 
dispute with his stockbroker." Merzlock Depo. 9:17-22. He contended, however, in his 
deposition that he had filed estimated tax returns: 
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Q. Thank you, that was actually going to be my next 
question, if you have submitted some estimated tax returns. 
A. Yes. 
Q. Can you get those to me within the next few days? 
A. Yes. 
- Merzlock Depo. 96:21-972 
But he admitted today at trial that his deposition was false. The 1RS has taken the 
position that the returns are delinquent. ~erz lock  Depo. 11:7. He disclaimed that he 
was Kuhn's agent "at any time." Merzlock Depo. 203:25. 
Todd Bohn 
Defendant Todd Bohn went to BYU for five years studying nursing, 
business and health management and two additional years at ISU ending with a degree in 
) 3  sports medicine in 1989. Bohn Depo. 5:3-25. After that ISU degree he became a realtor 
at Coldwell Banker without ever working the his degrecd field. Bohn Depo. 6:9. He 
initially testified he incorporated his real estate business "to make it easier to pay 
employees" but that those employees were all treated as independent contractors. Bohn 
Depo. 94:13-95:17. 15s gross income has ranged from $12,000 to $150,000 per year. 
Bohn Depo. 98:18. 
Bohn authored the first Real Estate Purchase and Sale Agreements herein. 
He initially denied he had ever signed anybody's name on any of the transaction 
documents, acknowledging that to do so would have been wrong. Bohn Depo. 49:9-14. 
Later in his deposition he admitted he signed Kelly Fisher's name to several agreements 
explaining it was "standard practice ... to sign for Kelly Fisher." Bohn Depo. 56:12-57:4. 
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At trial he and Fisher both restated that contention. 
Bohn said he was "in contact with the Kuhns almost daily'3ut did not 
recall avly conversation with Roger Schei. Bohn Depo. 62:18; 58:3-7. 
LLDesilsnated Broker" Kellv Fisher 
Defendant Kelly Fisher was the statutory Idaho Code 5 54-2038 
"Designated Broker" at the time of all these events, having been the designated broker at 
Coldwell Banker since 1994. Fisher Depo. 8:6-14; 12:17; 75:12. As the "Designated 
Broker" he "is responsible for the actions of its licensees and associated unlicensed 
persons performed within the course and scope of their employment or agcncy" and "is 
required' to "supervise and control" agents, "review and approve all real estate 
49 4 
r, agreements" and "be reasonably available to manage and supervise" the firm. Idaho 
is 
Code 54-203 8. 
He was also the Coldwell Banker "Sales Manager" in 1997. Merzlock 
Depo. 199:13; 21:24.. At Coldwell Banker he was responsible for 36 agents doing "600 
transactions a year." Fisher Depo. 29:6; 30:13. John Merzlock, however, said they only 
had 15 to 1 8 agents in 1997- 1998. Merzlock Depo. 196:9. He claimed to have had 
"quite a few conversations" with the Scheis but none relative to "how the transaction was 
structured." Fisher Depo. 43:21; 45:2. 
Ron Bitton & Professional Escrow 
Defendant Ronald W. Bitton was deposed December 30, 2002. Bitton 
Depo. 4:2. After a Bachelor's degree in communications from BYlU in 1974 he went to 
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work for Avco and Fidelity Financial Services in Spanish Fork, Utah and then came to 
Pocatello in 1978 to work for Remy-Johnston Real Estate. Bitton Depo, 5:3-21. He got 
his real estate and broker's licenses in the "early eighties." Bitton Depo. 19:5-9. 
Bitton's entity ""Pofessional Escrow Services" handles escrowed financial 
transactions without "any kind of a bond or anything like that." Bitton Depo. 45:ll. 
But he does have E & 0 coverage for his realtor transactions, sitton ~ e p o .  45:lS. 
At trial Bitton acknowledged that he had used "white-out" to change the 
dates of his documents to October 28, 1997. While acknowledging - at trial - that the 
only legitimate reason for changing dates was "to put in the correct dates"he, incredibly, 
contended his "un-closing" was not on the 28th! Pretrial he testified that "we don't 
usually routinely date any" of the escrow settlement statements - "It's just something 
that we don't do." Bitton Depo. 46:18. 
Bitton's office is in the same building with the other defendants; he 
regularly attended the Coldwell Banker sales meetings. Bitton Depo. 18:14; John 
Merzlock Depo. 98:23; Fisher Depo. 76:21. Roger Schei thought Bitton was part of 
Coldwell Banker because of what John Merzlock and Todd Bohn told him about Bitton 
being "right in our office" and handling transactions for them all the time. Roger Schei 
Depo. 60:3-13. Bitton testified only 5-7 percent of his total annual escrow business was 
from Coldwell Banker. Bitton Depo. 50:21. And his total annual escrow business only 
brought in about $25,000. Bitton Depo. 50:lO. His total annual revenue for Professional 
Escrow Services is $1 30,000 to $140,000. Bitton Depo. 44:s-5. 
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I 
Bitton prepared the Trial Exhibit 22 Deed of Trust and Promissory Note for 
$7,080 that encumbered the home purchased by the Kuhns and tried to secure an 
advance and unearned commission fiom the Kuhns on their Mountain Park home they 
traded-in on the purchase from Scheis. Bitton Depo. 8:Il-9:25. 
Bitton claimed no memory of any conversations with the Scheis that were 
other than ordinary, "other than what I would just do in a normal closing or escrow 
setup." Bitton Depo. 12:12-17; 36:5-12. At trial he contended the same with the Kuhns, 
stating he had no memory of the closing "because nothing was out of the ordinary." 
Trial 1-1 4-03. 
J BittonJs denial of any conversation with Mr. Kuhn relative to not wanting 
; $ 
l 
r;) to sign any documents until the agreement with prepared by Mr. Rammell had been 
w 
signed is a fundamental fact dispute and central to the fraudperpetrated upon the 
Kuhns. Ifthe jury believes Mr. Kuhn testimony, then afraud wouldperpetrate and Mr. 
Bitton was part of it. 
Bitton also testified he had zero conversations with Kelly Fisher about 
these transactions: "1 didn't have any conversations with Kelly." Bitton Depo. 13:21. 
Q. My understanding of your answer was that you don't have 
a memory of any conversation with Kelly Fisher relating to 
the transactions at issue in this case. 
A. No, I didn't have, because anything Kelly would have had 
to say to me wouldn't have had anything to do with my 
escrow. 
- Bitton Depo. 14:13-18; 15:24 
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By contrast, Bron Rammell testified that he spoke with Ron Bitton on 
October 3 1, 1997, a&er the PES closing. Bron was angry that the closing had taken place 
before the Indemnity Agreement was signed by Coldwell Banker, as Kelly Fisher had 
promised. Mr. Rammell sent a fax letter to Bitton around 6:02 p.m. that evening. 
Rammell Depo. 7411 ; Exhibit 40, Exhibit 44; Trial Exhibit 28A. Mr. Bitton phoned 
Mr. Rammell's office in response to that Letter, leaving the message that there was "no 
problem." Trial Exhibit 29. 
Defendants Admitted Duties and Standards 
There is no dispute herein as to the applicable standards of conduct for the 
,9 Defendant realtors and broker. A realtor has the duty to "uphold the client's highest 
tJt; 
fiduciary interest in completing the transaction. Merzlock Depo. 53:lO-11. As part of 
the fiduciary duty owed by a realtor to a client, the realtor would have a obligation to 
take action that would not harm the client. Merzlock Depo. 64:lO-13. 
The admitted duties to both the buyer and seller include "absolute candor" 
 i is her Depo. 40:25-11:6), honesty and good faith and fair dealing (Fisher Depo. 11:12- 
17), being "totally open and candid and fair with everybody" ( ~ o h n  Depo. 7:23-8:5), 
being "totally candid and open and honest with everyone" (Bitton Depo. 19:18-20), not 
leaving out information that would make other information given misleading in is her 
Depo. 11:18-22), not stating what they thought someone wanted to hear just "to just get 
the transaction closed"  i is her Depo. 49:22-50:2), not backdating or falsitjring the dates 
on documents  i is her Depo. 67:2-4). 
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Bitton agreed it would be wrong to do something just because another 
person told you to where "it affected other people" absent independent and sufficient 
reason to do so. Bitton Depo. 19:24-10:3. 
As to a broker duties, Fisher agreed it would be a breach of duty to approve 
a transaction that '"as bifiircated in a way for purposes of misleading someone or giving 
incomplete information to a lender or title company." Fisher Depo. 13:13-17. He also 
agreed it would he improper to ratitjr or approve a transaction where "material 
information was going to be misleading" to someone. Fisher Depo. 19:13. As broker, 
Fisher admitted he had an "affirmative duty" to act if he became au7are of misleading 
information being given by agents. Fisher Depo. 50:3-13. The jury has heard evidence 
' i t  of glJ these duties breached by Fisher. 
'br 
All of the foregoing duties were admitted-to at trial. 
Duty to be More Vigilant 
Fisher admitted that the transactions in this case were "unusual" and that 
for such transactions he had a duty to be "more vigilant" in approving it. Fisher Depo. 
16:l-6. Fisher also agreed it would be a "red flag" if he were aware there were efforts 
"to go from appraiser to appraiser for whatever reason." A.fact now proven. Fisher 
Depo. 20:6-9. Fictitious down payments and inflated appraisals are things a broker 
cannot even "tacitly" approve of. Fisher Depo. 19:20-25. 
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In 1996 the Plaintiffs Schei undertook to build a new home on Manning 
Lane with the intent of selling it as they had done before; there was never any intention 
to live in it as they had a nice home on Manning Lane. Roger Schei Depo. 8:9-13, 24:l; 
Bohn Depo. 93:6; Kuhn Depo. 26:IO. John Merzlock, a three-doors-away neighbor went 
to the Scheis home and solicited and got the real estate listing. Francis Schei Depo. 
15:20-16:2. 
The Scheis knew John Merziock because he was a neighbor "down the 
street" and "all the property I bought was through John, I trusted him. I thought he was a 
P, tf 
F fkiend ...." Roger Schei Depo. 10:12-21. Merzlock was also a member of the same 
church and Roger Schei had used him for all the appraisal business Carefiee I-Tomes had. 
Trial 1-17-03. In giving the listing to Merzlock, the Scheis relied on Merzlock's 
"expertise" as an appraiser, broker, fkiend, and owner of Coldwell Banker. Roger Schei 
Depo. 5x16-18; 29:22-24. Mrs. Schei was not always involved; her husband generally 
handled the dealings with the realtors "because it got confirsing." Francis Schei Depo. 
17:3-13. 
Mrs. Schei met Mrs. Kuhn when she knocked on the Schei's door one day 
while biking and inquired about the Manning Lane house. Francis Schei Depo. 16:lO- 
14; Bohn Depo. 63:ll. Mrs. Kuhn told her husband about the home, said "she'd like to 
see it, so she called Todd [Bohn] up and had him show it to her." Kuhn Depo. 10:13-14. 
The Kuhns looked at the home together, discussed it and felt it might work 
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"if we could trade so we didn't have two house payments'" to make. Kuhn Depo. 10:14- 
IT. The Kulms had not been planning on selling their house; it was not on the market. 
Kuhn Depo. 10:18-20. 
The Purchase With Trade 
The Kuhns told Todd Bohn they were willing to buy the Manning Lane 
home if their home on Mountain Park was taken in trade. Kuhn Depo. 58525.  As such, 
that was the admitted "objective" of the "'first offer" 'om the Kuhns to the Scheis. Bohn 
Depo. II:~-14. The Scheis were willing to do that "Right, they are buying my house. I 
am taking theirs in on trade.'"oger Schei Depo. 36:3. 
A Real Estate Purchase and Sale Agreement (ID #I883 10) was initiated by 
i. 
:$J 
r/. 
the Kuhns on July 25, 1997 offering $300,000 with their home being taken in trade for 
$180,000. Bohn Depo. 14:7-15:17; Depo Ex. 17; Trial Ex. 2. The initial offer stated: 
Seller to purchase home located at 7 12 Mountain Park for 
$180,000. All equity to be applied to Down Payment on 
purchase of 13235 Manning Ln." - Trial Exhibit 3, line 94. 
The Kuhns' home on Mountain Park had been purchased new in February 
1996 for $179,000 with a loan of $16 1,000. Trial Exhibit 64. After purchase they had 
added air conditioning, landscaping, and a fence. Darren Kuhn trial testimony 1-16-03. 
Promises and R-e_presentations by Merzlock 
Merzlock told Roger Schei that the Kuhns had paid $180,000 for their 
Mountain Park home and had thereafter made improvements by "landscaping, added a 
fence, put in an RV pad, put in air conditioning and finished the basement." Roger 
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Schei ~ e p o .  28:17-21. He also told Roger Schei that he had an appraisal that he was not 
supposed to disclose setting the value on the Mountain Park home at $182,000. 
Merzlock also told Schei befire the transaction closed in October that the Mountain Park 
home was worth $189,900 and "We already have a buyer waiting to buy that home. We 
will have it sold in 90 days." Roger Schei Depo. 28:22-23. 
Counteroffers 1, 2, and 4 
The Scheis responded with "Counter Offer # 1 " and after Counteroffers 2, 
and 4' there was a final agreement on August 1, 1997 for respective sale prices of 
$359,000 and $200,000. Trial Exhibit 2. Darren Kuhn gave his check for $3000.00 in 
5 ,  
'I 
earnest money. Trial Exhibit 3. An "Addendum A" listing items to be finished on the 
& kl 
d 
new home was signed by the Kuhns on August 5, 1997. Trial Exhibit 2. 
On August 2 and 5, 1997 the Scheis and Kuhns signed a second Real 
Estate and Purchase Agreement (ID # 188339) that incorporated the $359,000 and 
$200,000 sales prices but added "Balance of first mortgage [on 7 12 Mountain Park] to be 
wrapped in an all inclusive deed of trust." Trial Exhibit 5, line 96. 
However, the Kuhns' loan on Mountain Park had a "Due on Sale" clause in 
it that a "wrap"wou1d trigger, making the loan come due. Trial Exhibit 61. 
No "Counter Offer # 3" was part of the Coldwell Banker file; it is not known if there was one. 
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False Claim House &'had toR be Listed 
Incidental to the first round of offers and agreement Bohn told D m e n  
Kuhn "I mast list the house with him in order to trade it." Kuhn Depo. 60:14; 17:ll. 
That required the execution of an ""Exclusive Seller Representation Agreement." Trial 
Exhibit 4A. Bohn also told them they were required to sign an "Exclusive Buyer 
Representation AgreementM in order to make the offer. Trial Exhibit 4. 
Bohn entered a "6%" commission on the Kuhn's Exclusive Seller 
Representation Agreement but in so doing Bohn assured Kuhn "I have to put that in there 
to get it by Kelly. But we will work that out later and you won't have to pay it." Kuhn 
Depo. 60:23-25. Bohn assured Darren Kuhn "1 could not be hurt by this deal, that the 
"? 
house was Scheis, that he would take my house in trade, no commission." Kuhn Depo. 
58:lO-17. 
At trial, Bohn repeated the claim that Kuhns had to list their house in order 
to trade it, even initially claiming that it was "standard practice in the community" as well 
as at Coldwell Banker. Trial 1-8-03. But when pressed for names, possibly suspecting 
subpoenas would go out for any named individuals, he somewhat backed down. Trial 1- 
8-03. I-lowever, both Merzlock and Fisher disavowed such was "standard practice" in 
their company or the community. Trial 1-9-03, 1-10-03. Bitton also testified that he had 
never heard in any realtor continuing education or otherwise that a trade-in home had to 
be listed. Bitton Depo. 22:4-13. 
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Somewhere around August 18, 1997 Bohn filled-in a pre-printed 
"Apartment Lease3' and had Roger Schei sign it even though the Kuhnsholne was 120t 
an apartment. Bohn signed it for Darren Kuhn. Bohn Depo. 49:21-50:6; Ex. H; Trial 
Exhibit 7. . The Apartment Lease was filled in as between "Absolute Property 
Management for Darren Kuhn" and Roger Schei; Mrs. Schei was not a party. ~ o h n  
Depo. 50:7-10. Bohn had no authority to lease the Kuhns home; the "Exclusive Seller 
Representation Agreement" the Kuhns signed only authorized Coldwell Banker "to sell 
5 or exchange" the property. Trial Exhibit 4A- Bohn admitted he had no actual authority 
2 
2 from Darren Kuhn to sign his name but claimed W s .  Kuhn had authorized him to sign! 
Bohn Depo. 51:6-13. That "Apartment Lease" surfaced only in discovery. Roger Schei 
Depo., Ex. 39, pages 1 19-1 20. 
The front of the "Apartment Lease" was backdated by Bohn to July 25, 
1997 even though the two signatures of Bohn and Mr. Schei were August 18, 1997. 
Bohn Depo. 49:21; Ex. H; Trial Exhibit 7. Bohn admitted "There was no need 
whatsoever" for any lease on July 25, 1997. Bohn Depo. 79:2. On examination by his 
own counsel he admitted "I don 't believe the lease option was written on July 25." Bohn 
Depo. 104:18.* 
Bohn testified "Absolute Property Management" was an unrecorded and 
unregistered dba for an entity of his wife that she got in her divorce. Bohn Depo. 51:14- 
52:8. Bohn could not state any reason or authority or advantage to the Kuhns for 
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Absolute Prope&y Management getting involved in the transaction. Bohn Depo. 53:16- 
Kelly Fisher, the broker, did not remember "if there were any" other 
transactions like this one where a house was written up as an "Apartment Lease." Fisher 
Depo. 31:22-32:5; Ex. 4; EX. H. I-Ie stated he "never thought about" the house being 
written up as an aparment lease - "I don't know that I knew it was an apartment 
lease". Fisher Depo. 32:10-'15; 34:18. He agreed that such "might" be "misleading." 
Fisher Depo. 32:16-18. 
'&The Lease Means Nothing9' - Assurances of Waitinq Buyers 
Bohn told Schei he "had a buyer to buy that home. That lease meant 
\ f 
Sik' 
nothing, he said, you are taking the house in on trade." Roger Schei Depo. 37:s-7. 
There was "no problem, we will have this house sold in 90 days for you." Roger Schei 
Depo. 30:24-25. "Todd and John both told me they had a buyer waiting in the wings to 
buy that house.'' Roger Schei Depo. 37:9-11. Bohn also told the Scheis in that same 
meeting 
'&For Bank Purposes Onlv9' 
Similarly, Mr. Schei was told the lease "'was for bank purposes only * * * 
so that Damen Kuhn could get his loan through the bank." Roger Schei Depo. 36:25- 
37:s. "1 am putting this in for bank purposes only, don't be concerned about it." Roger 
Schei Depo. 39:10-11. The trial evidence showed that to be false. The loan coininitment 
letter had no such condition. Trial Exhibit 8. 
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Bohn Insists on Commission 
Later, it became clear Bohn would insist on a commission. He suggested 
an "under the table" commission of$3500 to be disguised as "moving" assistance so 
Darren Kuhn went in to Goldwell Banker and met with Fisher and complained about the 
commission and the "under the table" offer. 
Fisher backed up Bohn's claim of Darren being required to list his home 
and pay a commission: "yes, I had to ...[ Fisher] and Todd [Bohn] both told me 
specifically that I had to list it in order to trade it."Kuhn Depo. 81:18-82:i. But Fisher 
nevertheless told Darren to thereafter deal with John Merzlock. 
Wohn is going to be fired...deal with Merzlock" 
U 
i 
I" 
I: ' After Bohn mentioned taking a commission "under the table" Darren Kuhn 
went and talked with Kelly Fisher who told him to deal with John Merzlock thereafter. 
Kuhn Depo. 61:17. It was then that Merzlock told Darren Kuhn that Bohn "was going to 
be fired because of his handling of this case." Kuhn Depo. 61:14. That conversation 
with Kelly Fisher was prior to any closing and Fisher "said I shouldn't have any more 
dealings with Todd, that John Merzlock would handle everything f%om there on." Kuhn 
Depo. 81:l-11. It was that conversation that lead to dealings with Merzlock because "I 
hadn't been talking to John before that." Kuhn Depo. 81:14. 
J Fisher's denial of that conversation is evidence of complicity in, and a 
reckless indiflerence to the conduct uf Bohn and Merzlock. 
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Wnder the Tablew Solicitation 
Incidental to Todd Bohn falsely stating that the Kuhns had to list their 
house in order to trade it, Bohn solicited an "under the tab1e"commission payment to 
him leading Kuhn to go to Kelly Fisher and complain. Kuhn Depo. 61:17. Fisher 
testified that he met with Darren Kuhn but claimed "Darren and I never discussed that" 
subject. Fisher Depo. 67:22. Fisher admitted that such conduct by an agent would be a 
"red flag." Fisher Depo. 68:6-8. Darren Kuhn testified that Kelly Fisher advised him in 
that meeting to deal with John Merzlock thereafter and it is undisputed that the "final" 
agreement fbr purchase of the new home was authored by John Merzlock. Merzlock 
6. Depo. 205:l. 
6 v* 
P Bohn denied he had ever solicited an "under the table" commission but 
claimed his ex-wife had mentioned the idea which he rejected "because I could lose my 
license." Bohn Depo. 98:20-99:ll. He thought his ex-wife may have done it 
"prerneditatively" to put him "in danger's way." Bohn Depo. 101:3. 
The trial evidence corroborated the switch from Bohn to Merzlock; the 
initial agreements were prepared by Bohn and the last two by Merzlock. Trial Exhibits 
Evolution of Offers Under Merzlock 
Then, on August 18, 1997 the Kuhns and Scheis signed another Real Estate 
Purchase and Sale Agreement (ID # 188424) stating a purchase price of $359,000 but 
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was silent as to the purchase of Mountain 13ark; it did say the Scheis would pay "up to 
$7500 ot'AlZo\vable Buyer Closing costs." Trial Exhibit 6, line 96. 
Two days later, David Fuller of The Mortgage Company issued a ""To 
Whom It May Concern" letter that the Kuhns had qualified for the loan "on the terns 
out1ined"in "Agreement 188424" subject to "an acceptable appraisal ... and final 
undemriting review."Trial Exhibit 8. 
Appraisal Low bv $1 00,000 
Some time after August 20, 1997, however, Merzlock called Darren Kuhn 
and told him that the appraisal came in "almost a hundred thousand dollars" below the 
agreed sales price. Kuhn (Trial 1-17-03). Darren responded that if the price were that far 
:< off on appraisal he felt he should "slow down" and reconsider the whole transaction. A 
3 
day later Merzlock called and asked him if he would come to an evening meeting at 
Coldwell Banker to see if something could be worked out. He agreed, somewhat 
reluctantly. 
$45,000 For A Lease Option? 
Trial Exhibit 47 (Deposition Exhibit G) is a an undated handwritten note 
by Todd Bohn that is unaddressed (but probably intended for John Merzlock) which 
reflected Bohn's plan to collect two 6% coinmissions at the same closing. It reads: 
''Manning Ln & Mountain Park" 
Lease Option 
$45,000 mol Nun Refandable Option $ 
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1 year lease at $1400 moI"er month (triple net lease) 
Option to be exercised at any time within first year 
Option $ to be transferred to Kuhns at closing 
ofManning 1 ; ~ .  6% commission to be Debited 
to Kuhns for Mtn Park and Scheis to be debited 
6% commission fbr Manning Ln. at Same 
closing. If you arc going to carry your side of 
Manning In. tell  hiel la.^ 
P.S. Dave told me the underwriter Said 
this would work. So lets get the lease 
option f o m  written up and sent to the 
under writer. 
Todd. (Emphasis added.) 
Evening Meetinq at Coldwell Banker 
The meeting was about 9:00 p.m. at Coldwell Banker in late August 1997; 
it was dark outside when the meeting started. Present in the meeting were both Scheis 
p b ; ~  and Kuhn plus Todd Bohn and John Merzlock. An agreement was reached in that 
t 
meeting to three items: (1) Both properties would be appraised by a single appraiser to be 
selected by Coldwell Banker and that would set the price for both homes under a trade 
arrangement; (2) Scheis would receive some prorata payment to cover their loan for the 
Kuhns period of occupancy prior to closing; and (3) the Closing date would be moved 
back about a month to September 25, 1997. Though unsigned, all three of those terms 
were typed up in an "Addendum B". Trial Exhibit 2. 
The "Addendum B" did not need to be signed however, because Merzlock 
then wrote up an entire new agreement dated and signed by everyone on SeptembeBO, 
The common meaning of the abbreviation "mol" is "more or less" 
This "Sheila" is probably Sheila Garrett who was the assistant to Denise at First American 
Title Company 
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1997. Trial Exhibit I I. It provided for a sales price on the Scheis home of $296,500 and 
the Kuhns home would be traded at $177,000. Both parties understood that those final 
prices had co~nc from the same appraiser. Trial testimony of Darren Kuhn, Frances 
Kuhn, and Roger Kuhn (1-15, 16,17-03). 
The Kuhns moved into the home about September 1, 1997 to accommodate 
the kids starling school. Kuhn Depo. 19:ll; Roger Schei Depo. 17:7. Later, Bohn 
denied ever giving the keys to the Kuhns so they could move in prior to closing. Bohn 
Depo. 83:20. Somewhere in this scenario Merzlock told Roger Kuhn he "was trying to 
get outside appraisers to come in and do it and he said they were all turning it down." 
Roger Schei Depo. 18:l-5. 
J~ ": At an evening meeting at Coldwell Banker before closing, the Scheis met 
with Bohn. Roger Schei Depo. 30:15-17. In that same meeting Mr. Schei asked Bohn 
what coinmission he was seeking from the Kuhns. Roger Schei Depo. 30:8-15. Bohn 
got defensive and replied "that's none of your business what I do with the Kuhns ... that 
has nothing to do with you." Roger Schei Depo. 30:15-17. 
The s6Fina17y Agreement 
The "Final" agreement upon which the new loan closed at First American 
Title was signed by all parties September 30, 1997 providing for a purchase price of the 
Scheis home for $296,500 and a purchase by the Scheis of the Kuhns' Mountain Park 
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home fbr $177,000. Bohn Depo. 16:10-'14. John Merzlock was the author of that 
document, having serial nuinber ID# 04783. Merzlock Depo. 205:l; Trial Exhibit 11. 
Justification for Two different Closinq Companies 
- - - -- - - - -- - - -- -- 
Fisher claimed the justification for involving Bitton in addition to First 
American was because First American didn't want "to hold those documents and 
wait ... for the time of the option - they don't like to escrow" transactions. Fisher Depo. 
52:7-13. 
John Merzlock told Roger Schei that "Todd knows how to do this stuff, he 
does it all the time." Roger Schei Depo. 59:3. 
Still Don't Understandyy 
Roger Schei testified he "didn't understand why we had to have two 
escrows." Roger Schei Depo. 60:l. "1 still don't understand why we went down two 
different times and signed two different promissory notes six, seen months apart, I have 
never been able to understand that." Roger Schei Depo. 44:12-15; 57:12; 58:23. 
Bohn testified he told either Roger Schei or Darren Kuhn that "First 
American Title Company had told me that they did not make a practice of escrowing 
lease options" but that otherwise he had no memory of every doing any other transaction 
like this one. Bohn Depo. 90:18-22; 38:9-11. 
Bitton testified that "First American quite often uses us." Bitton Depo. 
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Fisher's False Claim of Advisinls Plaintif'fs 
The "Lease With Option To Purchase" document on the Mountain Park 
home is Real Estate Purchase and Sale Agreement ID #05072. Trial Exhibit 12. It was 
backdated by Bohn to October 8, 1997 (on the top front sheet), and signed on page 5 by 
the Kuhns at 3: 15 p.m. October 28, 1997, the same date the Scheis signed. Kuhn Depo. 
20:8, Exhibit 7. However, none of the first four pages are initialed or dated by the 
Kuhns as ever having received them. Trial Exhibit 12; Darren Kuhn trial testimony (1- 
17-03). Fisher claimed in his deposition that when he became aware of the lease/option 
structure he told Bohn and Merzlock to "advise their clients to seek legal counsel." 
Fisher Depo. 16:16. Further, he claimed that prior to the closing he was "concerned 
about the risks that the clients were taking and the clients informed me that because of 
f4 
their current situations, they were aware of the risks and still wanted to proceed with the 
P a 
B 
transaction. And I said, okay, as long as you seek legal counsel ...." Fisher Depo. 17:12. 
He restated the same claim that '"hey both" told him "they were well aware of the risks 
and they chose to go ahead." Fisher Depo. 18:4-8. 
Fisher claimed he told the Kuhns there were "major risk factors" in the 
transaction and that they needed to talk to an attorney: 
"I said to them there is some major risk factors here. I'm not 
an attorney. You need to go talk to your attorney and go over 
all of these risks and if you still feel comfortable, then we'll 
follow through with this. That's what I told Kuhns. And to 
my knowledge that's what they did." - Fisher Depo. 60:3-8. 
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And he further claimed that he had that specific conversation "before 
mything was finalized" but aBer the sale documents had been signed. Fisher Depo. 
60:g-14; 62:9. And knowing that the docuinents once signed \yere binding linal 
agreements. Fisher Depo. 62:24-64:lO. 
Fisher was not sure if he ever so counseled the Scheis though he claimed he 
"'asked John Merzlock to mention to them that they need to consult an attorney." Fisher 
Depo. 93:lO. Merzlock told Fisher he had so advised the Scheis. Fisher Depo. 93:17- 
18. 
But Fisher admitted he never had any "blunt" conversation with the Kuhns 
where they were told that the Scheis could "walk out" at the end of a year and say 
"tough" to the Kuhns. Fisher Depo. 59:4-13. 
That was a gross breach of Fisher's fiduciary duty. 
The backdated October 8, 1997 Lease/Option document was drafted by 
Todd Bohn after the "Final" agreement between the parties upon which FATCO closed. 
Bohn Depo. 16:14; Trial Exhibits 11 & 12. 
The Deceit to Justifv the Leaseloption 
Bohn denied the new agreement was to help the Scheis, stating he could 
not even think of a way "in which it would have helped the Scheis." Bohn Depo. 47:7- 
13. He had to admit it was "a wash either way" to the Kuhns' on their l ~ a n  financial 
disclosures whether the properhi was traded or leased. Bohn Depo. 48:13-49:8. 
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Bohn Claimed he Was Uncomfortable 
But Bohn claimed that a k r  the LeaseiOption evolvement he ""was 
uncornfo~able with the situation and wanted him [Fisher] involved with it." Bohn Depo. 
59: 19. 
Q. Tell me all conversations you had with Kelly Fisher 
relating to any of these transactions. 
A. When it came to be that there was going to be a lease 
option involved with the purchase, I went in and told Kelly 
everything that I knew about the situation and told him I 
wanted him involved in all negotiations that way. - Bohn 
Dego. 59:2-8 (Italics added). 
Again - this fact dispute puts Fisher square in the middle of this haud. 
Fisher Involved Late? 
Even though he had previously told Darren Kuhn to no longer deal with 
Todd Bohn, Fisher claimed he wasn't even involved in the transaction until it evolved 
into a lease option and that he personally advised both the Kuhns and the Scheis to seek 
legal counsel: 
"Well ... when I was first brought into the transaction 
and they were going from a trade to a lease option, I told both 
agents to make sure that they have their people talk with their 
attorneys before they sign, and they told me they had, and 
when Darren came into the office when we had our casual 
conversation, I was just confirming in my mind and wanting 
to know if that in fact happened and if he had any questions, 
and he said yes, I had talked to legal counsel and we are 
going to proceed with this. But according to Todd and John 
they had been told to go seek legal counsel before they 
signed, and of course on our purchase and sale agreements, 
on the top it says, you know, please seek legal counsel, 
consult your attorney." - Fisher Depo. 64:13. 
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Fisher claimed the Kuhns were '"nfomed verbally as well as written to go 
seek legal counsel" before signing anything. Fisher Depo. 65:3. 
I/ Because that is disputed by the testimony of Mr. Kuhn, it presents a fact 
issue relative to Mr. Fisher's fraudulex~t involvement. 
Bohn and NIerzlock Did All the Paperwork 
Bohn and Merzlock did all the paperwork without Roger Schei and Darren 
Kuhn ever meeting each other prior to the evening meeting between August 20 and 
September 10, 1997. Roger Schei Depo. 42:23; trial testimony of Merzlock, Bohn, 
Scheis & Darren Kuhn. 
Two Closing/Escrow Companies 
Prior to the FATCO closing, John Merzlock called Darren Kuhn to advise 
him of the closing date and time. It was then that he told Darren there would be a second 
closing at Professional Escrow. Darren Kuhn trial testimony 1-16-03. The explanation 
given for involving Ron Bitton and Professional Escrow was that "Ron handled the trade 
aspect of it." Kuhn Depo. 63:8. Roger Schei was told First American "couldn't handle 
both of the deals, that this was standard procedure" to divide the closings. Roger Schei 
Depo. 26:19. Bitton admitted First American "could have" done both closings but tried 
to make it sound like FATCO hired him to do the second - "They just wanted us - First 
American quite often uses us." Bitton Depo. 41:13. Darren Kuhn was told by a First 
American employee that they had been offered the "lease with option" closing but had 
declined it because "it wasn't legal." Kuhn Depo. 75:19-7624. 
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u/ Fisher admitted in his deposition and at trial it was "'not common" to use 
two different escro\v companies for the same transaction. Fisher Depo. 89:16. More 
"red flags" implicating Fisher in - at least - gross negligence. 
The First Closinlcl at First American Title 
The closing of the new home with trade was handled by First American 
Title on October 17-20, 1997 with the Wananty Deed to Kuhns from the Scheis and new 
loan closing and the final settlement statements and related documents being signed over 
the next three days. Deposition EX. 39, page 22, 55-57, 63-69. Then some strange 
things started to happen. 
Robert Jones Appraisals 
Robert K. Jones, a Pocatello appraiser testified on Friday, January 17, 
d 
m d 2003. He appraised both homes; $1 77,000 for the Kuhns and $261,000 for the Scheis. 
6 
He also testified that he did so with the understanding that he was the common appraiser 
upon which both parties were relying to set their final sales prices. Robert Jones Trial 
Testimony (1-17-03). He testified he gave both appraisals to David Fuller of The 
Mortgage Company; no copies went to either the Scheis or the Kuhns. He agreed, 
however, that he would expect the realtors to know what the appraisals were. Robert 
Jones Trial Testimony (1-1 7-03). 
The Kuhns had paid Robert Jones $400 directly on September 10, 1997 for 
the appraisal on Mountain Park. Trial Exhibit 62. The Scheis were charged $400 for an 
appraisal when they went to the First American closing some time between September 17 
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and September 20, 1997. Trial Exhibit 19, page 2. So both of Jones' appraisals were 
paid for. 
Unknown to the Kuhns, John Merzlock had substituted Jones'appraisal on 
the Manning Lane home for the higher appraisal by Wayne Harris done a week later for 
$296,500. Trial Exhibit 307. 
Harris was not paid out of the FATCO closing. Months later, Merzlock 
paid him. 
First Closing Context Altered 
After that first closing at First American Title, Todd Bohn backdated a new 
document to October 8, 1997. Trial Exhibit 12. That document negated the trade-in of 
the Kuhns' home post-closing at FATCO. 
A Commission Just for Creating the Lease Option?? 
It is clear from the evidence that Coldwell Banker - with Fisher's full 
support - was fabricating reasons to milk more commission money out of the Kuhns. 
Todd Bohn claimed he was entitled to a commission from the Kuhns just for creating the 
phony "Apartment Lease" he signed for Darren Kuhn to go with the Lease/Option. Bohn 
Depo. 24:7; 232-8. Bohn even claimed that second commission if the Option was never 
exercised and the property never sold, as in fact happened: 
Q. Please listen carefully. Is it your testimony that simply by 
creating the lease option document a commission obligation 
in favor of Cold-cvell Banker was created. 
A. Yes. 
Q. Even if the property was never exercised under the 
option? 
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A. Yes. - Bohn Depo. 33:133-20. 
But Coldtvell Banker nor Bohn, nor Merzlock had any authority to lease 
the Kuhn's home. The Exclusive Seller Representation Agreement" only authorized 
Coldwell Banker to "'sell or exchange" the property. Trial Exhibit 4.a. 
Further, Bohn's contention that paragraph 6.b. of Trial Exhibit 4.a. 
authorized a commission for creating a lease was dead wrong. The provisions of 
paragraph 6.b. of the "Exclusive Seller Representation Agreement" for Mountain Park 
(Deposition Exhibit 2). Bohn Depo. 27:21-28:7. 
Q. So you are saying that under that language instantly there 
was the obligation for a commission because you created that 
option agreement. 
A. Exactly. 
Q. Even if the option is never exercised. 
A. Exactly. - Bohn Depo. 34:22-35:2. 
His clients' interests and fiduciary duty being tossed aside, Bohn even 
claimed that second commission even if the effect was to negate all rental payments up to 
$10,000! Bohn Depo. 35:ll-16; 36:16-18. 
In fact, paragraph 6.b. of Exhibit 2 only deals with property transactions 
after expiration of the listing agreement with someone who had been shown the property 
while the listing agreement was in effect: 
"b. Further, the brokerage fee is payable if the property or 
any portion thereof or any interest therein is, directly or 
indirectly, sold, exchanged or optioned or agreed to be sold, 
exchanged or optioned within 1 80 days following expiration 
of the term hereof to any person who has examined, been 
introduced to or been shown the property during the term 
hereof." 
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- Todd Bohn Depo. 19:2; Darren Kuhn Depo., Exhibit 2 (Italics added). 
The Bitton Un-Closing 
There is no document that makes it possible to detemine when the 
PES/Bitton actually closing took place. When Bitton testified on Friday, January 10, 
2003, he would not even agree to call it a "closing" so the terms "un-c1osing"and 
"escrow set-up" were used. As to when the un-closing actually took place, Bitton 
admitted the blank line for the date on his "Deal Envelope" was still blank; it had never 
been entered. Bitton trial testimony (1-14-03). The "Lease Option Settlement 
Statement" with Professional Escrow Services, Inc. given both the Scheis and the Kuhns 
is undated except as to "October - 1997." Kuhn Depo. 32:l-32:15, Depo. Ex. 11; 
Trial Exhibits 23 & 24. Later, Bitton completed the blank to October 2Sth. Trial 
r* 
i , Exhibits 23A & 24A. Darren did not know the date he signed the Professional Escrow 
documents, other than as the date of October 28"' shows with his signature on Trial 
Exhibit 12.. Kuhn Depo. 33:15; 68:2-5. 
Reassurances bv Bitton that Fisher had signed 
Darren Kuhn's only conversation with Ron Bitton was October 2Sth when 
he signed the documents at Bitton's Professional Escrocv offices. Kuhn Depo. 33:6. He 
told Bitton that "1 can't sign unless Kelly has signed the agreement Bron sent." Kuhn 
Depo. 68:6-9. Darren did not know that the agreement had actually been sent, he just 
assumed it had. Kuhn Depo. 68:10-13. Bitton assured him Kelly Fisher had signed it. 
Kuhn Depo. 68:16-23. Bitton "assured me" that Coldwell Banker had signed the 
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agreement. Kuhn Depo. 33:6-9. Because Bitton made the call, Darren could not hear 
the other side of the conversation. Kuhn Depo. 69:5. But he heard Bitton say "I have the 
Kuhns here, they have come in to sign and he wants to know if you have signed the 
agreement ... he said you have, okay, end of conversation." Kuhn Depo. 6959 .  
Mr. Kuhn also heard Bitton "ask Kelly if he had signed an agreement" and 
Bitton was ""emphatic"that Fisher had said he had signed. Kuhn Depo. 105:23-106:6. 
K u h  then signed the papers at Professional Escrow in reliance on those assurances from 
Bitton, Kuhn Depo. 69: 1 1 .  
v' lfDarren Kzkhn 's testimony is believed by the jury, then an outrageous 
fraud was being perpetrated to induce his signature on the lease/option Dial Exhibit 12. 
The denial of both Fisher and Bitton that that conversation occurred and a fraud 
committedpresents only a credibility issue - it cannot be the basis for releasing them 
from culpability as testiJied to by Mr. Kuhn. 
A few days later he saw Bron Rammell who told him that in fact the 
agreement had not been signed. Kuhn Depo. 69:12-16; 106:7-8. 
Bitton admitted at trial that he used correction fluid to "white out" and 
change a number of dates to October 28, 1997 though contending he thought the closing 
was on Thursday, October 30, 1997 based upon payment to him of $302 that day by 
Coldwell Banker. Trial Exhibit 27. Even though he admitted on cross-examination that 
the only reason to white-out one date and put in another is to put in the "correct date" no 
document was changed by him any date but October 28, 1997. 
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These are how the documents prepared by Bitton lay out: 
October 17, 1997 This is the date Bitton swears as a Notary that the 
Kuhns "'personally appeared" before him and signed a 
Deed of Trust on Mountain Park in favor of the Scheis 
for $2 1,3 13.30. Trial Exhibit Y (instrument 
#97018891). This document was admitted by Bitton 
at trial to have never been justified and it was released 
July 28, 1998. Trial Exhibit BB (Instrument 
tf98014637). 
October 23, 1997 This is the date Bitton swears as a Notary that the 
Kuhns "personally appeared" before him to sign the 
Deed of Trust promising to pay Coldwell Banker 
$7080 before October 28, 1998. Trial Exhibit 22, 
page 2 (Instrument #97018890). 
October 28, 1997 This is the date on the Deed of Trust and Promissory 
Note prepared by Bitton and signed by the Kuhns 
promising to pay Coldwell Banker $7080 before 
October 28, 1998. Triall Exhibit 2. 
October 28, 1997 This is the date Bitton wrote in above the signatures of 
the Scheis and Kuhns on his PES "Settlement 
Statements" after the closing; it was signed without the 
date filled in. Trial Exhibits 23, 23A, 24, 24A. 
October 28, 1997 This is the date Bitton put in after using "white out" 
correction Jluid to delete a prior date when he 
certified as a notary that the Kuhns "personally 
appeared" before him on that date to sign the Warranty 
Deed to the Scheis on Mountain Park. Trial Exhibits 
39 
The Wrongful Deed of Trust 
In the context of the "second closing" under the LeaseiOption, Ron Bitton 
caused a Deed of Trust lien to be recorded against the Kuhns' Manning Lane property in 
order to claim an additional realtor's commission of $7,080.00. 
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That Deed of Trust creating the realtor's lien for the second commission 
was recorded on October 3 1, 1997 at 4 2 3  p.m. at the request of Ron Bitton through First 
Americarr. Bitton Depo. 23:20-24:7; Ex. Q, pages 57-58. 
A. I didn't ever have a lien against - oh, we did have the 
$7,080 deed of trust against it. That's all we had. 
Q. The document, Mr. Bitton, that you have identified has a 
recording number on it of 970 18890. Would you agree with 
that? 
A. Yes. 
Q, And the second page, and I am going to hand it to you 
here in a second, appears to have been recorded on 1013 1/97 
at 4:23 p.m. in official record book 698 at your request. 
Would you confirm whether I read that correctly? 
A. That's correct. Well, actually First American does our 
recordings, and so we just stick it into a box, they pick them 
up and they go record it when they get to it, but it was at my 
request, sure. 
- Bitton Depo. 23:20-24:lO. 
Q. You are the notary and you deliver the document to First 
America with the request that it be recorded. 
A. Right. 
- Bitton Depo. 24:16-18. 
It is not known who specfically at Coldwell Banker directed Bitton to 
record that wrongkl Deed of Trust. Bohn denied ever meeting with Ron Bitton at any 
time on this transaction. Bohn Depo. 30:14-8. He also claimed no memory of any 
conversation with Ron Bitton. Bohn Depo. 71:ll-14. 
Fisher, however, admitted he was aware that Deed of Trust lien was going 
to be recorded while, incredibly, admitting there was no justiJication for any claim of a 
commission from the Kuhns. Fisher Depo. 705-72:6. 
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Q. Is it your testimony under oath as you sit here today that 
you believe in good faith there is some reason why the Kuhns 
owe a commission to you or Coldwell Banker? 
A. I can 't think of one. 
Q. Did you ever have a discussion with anybody about 
releasing that lien? 
A. f don't remember having one, 
- Fisher Depo. 71:25-72:7. (Italics added). 
Merzlock admitted, when deposed on December 12, 2002, that Goldwell 
Banker could release the lien "today" ifit wanted to. Merzlock Depo. 83:6. He also 
tried, but failed, to give any reason justifying the commission lien created by the Deed of 
Trust: 
Q. Is it appropriate for you as a real estate company to claim 
an interest in property to which you were not entitled? 
A. Under most circumstances, no. 
Q. Tell me any circumstances in which it is. 
A. I don't know of any. 
- Menlock Depo. 83:25-84:5. 
Bitton9s Complicitv in Lender Deception 
On November 6, 1997, Bitton caused to be recorded a Deed of 
Reconveyance. Trial Exhibit 76. That document released the obligation of the Kuhns to 
the Scheis for over $14,000.00. At trial, Bitton admitted that he knew when his un- 
closing took place on October 2Sth that he would be releasing the Scheis' rights two days 
later. Bitton's complicity in this first-you-see-it and then-you-don't type of wizardry was 
outrageous and can only be explained as part of a calculated deception scheme. 
It is significant that the November 6" Deed of Reconveyance does not exist 
in either the files of Ron Bitton or Coldwell Banker. 
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c/ Only perpeaators offraud have to "sanitize" ~heir_files. 
Events of October 27-31,1997 - Assurances from Fisher 
Concerned about the twisting events, Darren Kuhn contacted attorney Bron 
Ra~nmel on October 27, 1997. Rammell Depo. 10:15-1 I : lO,  Ex. 40. That was after the 
FATCO closing on Manning Lane but before the closing at Bitton's office.. Kuhn Depo. 
64:3; Trial Exhibit 33. 
On October 27, 1997 Bron called Kelly Fisher and John Merzlock and 
asked for the transaction documents so he could understand what was going on; he got 
the papers the next day, October 28, 1997. Rammell Depo. 11:22-12:19; Trial 
s Exhibit 33. 
t r  * c  
r s  
L Assurance Coldwell Banker Would Protect Against Any Loss 
On October 28, 1997 Mr. Rammell reviewed the documents and then spoke 
by phone with Kelly Fisher about his concerns. The concerns discussed were the 
Coldwell Banker demand for a second commission, some carpet problems, and the risk 
of the house reverting back to Kuhns if the option was not exercised. Rammell Depo. 
14:22-16:3; 18:1-13; 19:5. Fisher assured him "there was no risk or exposure to the 
Kuhns" and "that they would agree to be responsible and prevent the Kuhns from 
suffering losses." Fisher emphasized that the Scheis were going to pay the Mountain 
Park mortgage for a year so that was "plenty of time for the house to sell." Mr. Rammell 
was to prepare the agreement "and that they would sign an agreement that would 
indemniQ the Kuhns." Rammell Depo. 16:lO; 20:20-21; 57:4-58:9; 61 :I 2-1 5. 
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Mr. Xammcll nlso spoke with John Merzlock on the 2tYh and explained 
what he and Fisher had agreed upon. Rammell Depo. 45:15-25. 
Q. What were the options discussed? 
A. One option was that they \vould buy the home; the other 
option, and the gist of the conversation, the essence of the 
conversation was simply that they would take care of it, that 
there was no risk involved. 
Q. Was there a discussion as to when Coldwell Banker 
would buy the home or after what events they would buy the 
home? 
A. Yes. 
Q. What was that discussion? 
A. Scheis were to be accountable for the payments for one 
year. 
- Rammell Depo. 21:5-I6 
* * * 
// At this point in the trial, Fisher S agreement with Mr. Rarnmell to protect 
the fifzns has not been disputed by Mr. Fisher. 7b have made that agreement and then 
force Mr. Kuhn to go through this trial is an outrageous breach of Fisher'sfiduciary 
duty. 
Mr. Rammell then told Danen Kuhn on the 2Sth of the conversation and 
agreement with Fisher but to not sign anything as he and John Looze were drafting the 
agreement reflecting the promises from Kelly Fisher. Rammell Depo. 28:16. 
Incredibly, in the context of those assurances, the Kuhns were called by 
Bitton's office to close the transaction. Rammell Depo. 30:22; 31:lO-24. 
/ "Coincidence" or fraud? A jury question. 
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Rammell then called Bitton who told him that Coldwell Banker had 
directed him to close that day; he was just "doing what he had been told to do," 
Rammell Depo. 341-41. Fisher? A fact question. 
On October 3 1, 1997 Bron Rammel learned that the second closing had 
taken place though not specifically when. Bron Rammcll was upset and phoned Mr 
Bitton and "'chewed him out" and then faxed a letter to Ron Bitton at professional escrow 
services warning against recording of the Warranty Deed. Kuhn Depo. 106:17, Ex. 27; 
Trial Exhibit 28. In that letter he warned against recording of the Warranty Deed and 
i stated "this transaction is, at best, out ofthe ordinary" Kuhn Depo. 106:17, Ex. 27, 
> 
Rammell Depo., Ex. 44; Trial Exhibit 28A. Fisher was copied on that fax letter. Kuhn 
Depo. Ex. 27; Trial Exhibit 28A. Bitton phoned Rammell's office on November 3rd and 
left a message that there was "No problem." Rammell Depo. 39:l-19, Ex. 43. 
The occurrence of the telephone conversations with Fisher, Merzlock, and 
Bitton were recorded in contemporaneous time records and notes made by Mr. Rammell 
at the time together with his contemporaneous notes of the agreement made orally. 
Rammell Depo. 21:7-19, 53:8-16, Ex. 40; Trial Exhibits 25, 26, 33. These all 
corroborate Mr. Kuhn's testimony and implicate Fisher and Bitton in gross breaches of 
fiduciary duty. 
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Fisher agreed that if Bitton told Darren K u h  that he had talked with Fisher 
and confirmed the agreement had been signed that it would have been a wrong and 
unethical "'act of defrauding Mr. Kuhn." Fisher Depo. 46:20; 49:6-12. 
Bittongs Closing was Grossly Nelqligent and Incompetent 
Bitton also took advantage of the Kuhns in the money he had them pay at 
the closing as reflected on the PES "Lease Option Settlement Statement." Trial Exhibit 
24. Specifically, that document required the Kuhns to pay Scheis $1,373.96 reflecting a 
"Tax Credit" to the Scheis and "in addition" pay through him to the Schies "the balance 
of the reserve account left over from Flagstar Mortgage ... after the option is exercised." 
f L"b % Trial Exhibit 24, first entry in Debit column. Bitton admitted any payment to the Scheis 
for taxes - if at all - would be triggered only if the Scheis became legal owners of the 
P/zat Bitton did was exactly dead-wrong and backwards! The Scheis were 
not entitled to any "Tax credit" as all of the mortgage payments (which included a 
portion for pro-rata taxes) had been made by the Kuhns. And any excess in the mortgage 
loan reserve account upon paying-off Kuhns mortgage should always go back to the 
Kuhns as the borrower. The PES check given to the Scheis for $1,373.96 showed a 
notation of "1/2 1997 TAXES". Trial Exhibit 67. But the Scheis never paid any taxes; 
and only made the December 1997 leaseimortgage payment because the Kuhns made the 
November payment as also shown on the PES Settlement Statement. Trial Exhibit 24, 
third entry in Debit column. 
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Bitton - the Defendants' Advocate 
. pp - - - - -. - -- - - -- 
v" Bitton was a .full-bore advocate of the defendants when he testified at trial. 
On cross-examination by Mr. Reece, Bitton said it was "very cotnmon" to take two 
commissions on a trade such as this. Bitton trial testimony (1-14-03, 3:40 p.m.). He 
also stated that he has done "hundreds of closings'" and there was nothing unusual about 
thc Kuhn-Schei transaction, "This was routine." Bitton trial testimony (1-14-03 
redirect by Holmes). Bitton's advocacy for the others is suspect and reeks of complicity. 
No Valuation Conversations 
/ / 
1, 
L -  X" Fisher claimed he had no conversations with either Merzlock or Bohn 
relative to valuation issues. Fisher Depo. 146-12. But as the designated broker he had a 
duty to know. It was gross negligence not to. 
Mountain Park Still Not Sold 
In January 1998, Bron Rarnmell became aware the Mountain Park home 
had still not sold so he sent the proposed agreement to Mr. Fisher with a reminder of 
what they had agreed to. Rammell Depo. 40:8-25; Trial Exhibits 31, 32. That letter was 
not responded to; but there was no denial that an agreement had been made earlier 
Rammell Trial Testimony 1-16-03. 
Fee-Due-Ciaries! 
The Scheis were then charged another $500 fee for leasing the house for a 
few months to another person brought there by Coldwell Banker. Roger Schei Depo. 
5 7 2 0  
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Deficiencv From Foreclosure 
The Mountain Park house was sold in foreclosure. There was a deficiency 
of about $20,000. Kuhn Depo. 70:19-21. The original loan had been sold by Flagstar 
Mortgage to GMAC Mortgage who sued the Kuhtls for the deficiency. Trial Exhibit 54. 
GMAC Mortgage got a judgment against him for that $20,000 deficiency that was 
cornprornised by the Kuhns for about $6,000. Kuhn Depo. 102:11-103:4. 
Claim of Buvers was Fictitious 
Discovery has shown that in fact Coldwell Banker never had any buyers "in 
the wings" and the assurances to both the Kuhns and Scheis were false. Merzlock said 
there was only one person he ever showed the house to, an Albert Comppolattro. 
Merzlock Depo. 188:lO-189:13. Kelly Fisher was not aware of any alternate buyers for 
the Mountain Park property. Fisher Depo. 87:s. There was never a single offer on the 
Mountain Park home. Roger Schei Depo. 62:8. 
Nothing Resolved 
A .full two years later nothing was resolved. A reply to a settlement 
proposal was promised in early January 2000 but none came. Mr. Raminell then wrote 
Coldwell Banker and Ron Bitton on January 19,2000 pointing out no response to what 
had been promised a week earlier and that Mountain Park was "one step closer to 
foreclosure." Trial Exhibit 30. John Merzlock inade a handwritten reply (not given to 
the jury at trial) stating: 
TRIAL & DEPOSITIONS EVIDENCE SUMMARY - Page 39 
Kuhn & Schei v. Coldwell Banker, Bohrt, Fisher, Merzlock, Bitton z2 ./& 
" 1/22/00 
Bron, 
0n1/20/00, I submified copies of this transaction to our E & 
0 insurance, Fronlier Insurarzce, Louisville, Kentucky. We 
have talked to them several times and they will examine the 
documents and call us back. I expect a fast reply from them. 
Sincerely, /s/ John Merzlock - Coldwell Banker Landmark'" 
A Bad Transaction 
Fisher admitted that the transaction as structured by Merzlock and Bohn 
was a transaction "most people would have not gone through" and that it carried 
{J i 
~ $ 5  
u "significant risks" to the Kuhns. Fisher Depo. 27:11-19; 33:3-11. 
&&Don5t trust them!?? 
Fisher admitted that if he had known the full picture of how the 
transaction was structured and what had been promised he would have advised the 
Kuhns to not trust any promises made by Merzlock and Bohn: 
Q. Would you have told them at any time to be wary and 
not trust any promises that had been made to them by John 
Merzlock or Todd Bohn? 
A. Yes, any promises. - Fisher Depo. 58:7-9. 
Bohn denied hearing any "negative opinions" from anyone at Coldwell 
Banker about the way he had handled these transactions. Bohn Depo. 81:l-5. 
Damaae to Kuhns9 Credit 
Because of the foreclosure on his credit record, Darren Kuhn could not 
refinance his home at otherwise available loan rates and he paid more for his truck leases. 
Darren Kuhn trial testimony 4-16-03; Trial Exhibits 51, 52, 53, 55, 56, 57. Borrowing 
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was dif'f-Icult to impossible; he had to borrow some money from a fi.iend in California. 
Kuhn Depo. 74:l-I@. Also, because of therii>reclosure frustrating his ability to refinance, 
his loan escalated to almost 14% before he was able to ultimately refinance with The 
Associates for about 13%. Kuhn Depo. 84:13-19; 85:9. 
No option for separate counsel 
Frontier Insurance never gave Fisher or any of the other defendants the 
option of separate counsel to avoid conflict of interest issues. Fisher Depo. 95:s-9. 
CONCLUSION 
Neither Bitton or Fisher should be given any concession because they have 
denied their gross negligence and wrong doing, as testified to by the Plaintiffs and as 
corroborated by documentary evidence. To take away from the jury the right to decide 
whether Fisher and Bitton were guilty of gross negligence and fraud is to discard the 
testilji of the Plaintiffs that supports the culpability of Fisher and Bitton. 
Waving Fisher and Bitton on the jury form as to punitive damages, avoids 
any retrial risk. The Court may always eliminate an award if there is one after a verdict. 
By contrast, to deprive the jury of its right to decide the credibility of Bitton and Fisher's 
denials, in the face of other evidence to the contrary, can only be remedied at the expense 
of an entirely new trial on those issues. 
DATED this 241h day of January, 2003. 
LOWELL N. HAWKES, CHARFED 
TRIAL & DEPOSITIONS EVIDENCE SUMMARY - Page 41 
Kuhn & Scher v. Coldwell Banker, Bohn, Fisher, Merzlock, Bitton 
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CERTIFICATE OF SERVICE 
I, Lowell N. Hawkes, hereby certify that I served a copy of the foregoing 
by fax upon David C .  Nye, of Merrill 8L Merrill, Chartered, 109 North Arthur, P.O. 
Box 99 1, Pocatello, ID 83204-0991, FAX 208-232-2499; Noman G. Reece, Jr., of 
Norman C.  Reece, P.C., 151 Nortb 3rd Avenue, Suite 204, Pocatello, ID 83201, FAX 
208-233-4895; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P. 0. Box 
967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Rammell, of Dial, May & 
Rammell, P.O. Box 370, Pocatello, ID 83204-0370, FAX 208-234-2961; this 24" day 
of January, 2003. 
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Kuhn Rr Schei v. Coldwell Banker, Bohn, Fisher, Merzlock, Bitton 
Bron MI. hmtrtell 
Dial, May c9L- b m m e l t  
P.O. Box 370 
Pocatello, ID 83204-0370 
Telephone: (208) 233-0 132 
FAX: (208) 234-2961 
aprd 
Lowelf N. Hawkes (ISB tf 1852) 
LOWLL N. m W K E S ,  CWRTEREU 
1322 East Center 
Pocatello, Idaho 8320 1 
Telephone: (208) 235- 1600 
FAX: (208) 235-4200 
A florrzeys for Plazprtz#Darren G. Kuhn 
FILED 
tARR"f\rfil. CHAN 
C L E R K  OF C O U R T  
?I03 JAN 2q 
IN  THE SIXTH JUDICIAL DISTRICT COURT 
BANNOCK COUNTY, IDAHO 
The Honorable Peter D. McDermott 
N G. KUHN, an individual, 
SCHEI DEVELOPMENT 
CORPORATION, an Idaho corporation, 
ROGER J. SCHEI, an individual, and 
FRANCES R. SCHEI, an individual, 
Plaintiffs, 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, et a1 
Defendants. 
1 
1 Case No. CVOC-00-02226A 
) 
MOTION TO RECONSIDER 
) PUNITIVE DAMAGES AS TO 
) DEFENDANTS FISHER AND 
) BITTON 
Plaintiffs move the Court for its Order reconsidering its ruling to not allow 
the jury to consider punitive damages as to Defendants Fisher and Bitton. 
MOTION TO RECONSIDER PUNITIVE DAMAGES 
AS TO DEFENDANTS FISHER AND BITTON - Page 1 27 L/ 
Kuhn v. Coldivell Banker, et al 
This Motion is made upon the grounds that there is sufficient evidence upon 
which the jury can find both Defendants guilty of (1) gross negligence, and (2) breach of 
fiduciary duty, and (3) fraud and deception. 
'I'his Motion is supported by the attached factual Mer~lorandum setting forth 
the evidence upon which this Motion is based. 
This Motion will be called up for hearing at the Court's convenience when 
trial recoininences on Monday, January 27,2003, at 1 :30 p.m. 
DATED this 24" day of January, 2003. 
LOWELL N. HAWKES, CHARTERED 
f- 
MOTION TO RECONSIDER PUNITIVE DAMAGES 
AS TO DEFENDANTS FISHER AND BITTON - Page 2 2 $-s/ 
Kuhn v Coldwell Banker, et a1 
CERTIFICATE OF SERVICE 
I, Lowell N. Hawkes, hereby certify that I served a copy of the foregoing 
by fax upon David C. Nye, of Merrill & Merrill, Chartered, 109 Norfi Arthur, P.O. 
Box 991, Pocatello, ID 83204-0991, FAX 208-232-2499; Norman G. Reece, Jr., of 
Norman G. Reece, P.C., 15 1 North 3rd Avenue, Suite 204, Pocatello, ID 83201, FAX 
208-233-4895; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P.O. Box 
967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Rammell, of Dial, May & 
R a m e l l ,  P.O. Box 370, Pocatello, ID 83204-0370, FAX 208-234-2961; this 24th day 
of January, 2003. / 
MOTION TO RECONSIDER PUNITIVE DAMAGES 
AS TO DEFENDANTS FISHER AND BITTON - Page 3 tX Y& 
Kuhn v Coldw~ell Banker et a1 
David C. Nye 
Thomas J. Lyons 
MEmILL & MEmILL, CHARTERED 
109 North Arthur - 5th Floor 
P.O. Box 991 
\ 
Pocatello, ID 83204-099 1 
(208) 232-2286 
(208) 232-2499 Telefai 
DCN - ISB #3678, TJL - ISB #5202 
ABorneys for Defendants Coldwell Banker, Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARIEN G. K U m ,  an individual, SCWEI ) 
DEVELOPMENT CORPORATION, an ) 
Idaho corporation, ROGER J. SCHEI, an ) 
individual, and FRANCES R. SCHEI, an ) 
individual, ) 
Plaintiffs, 
n 
F,"'- VS. 
COLDWELL BANKER LANDMARK, 
INC. &a LANDMARK REAL ESTATE 
INC., an Idaho corporation d/b/a KELLER 
WILLIAMS REALTY EAST IDAHO, 
PROFESSIONAL ESCROW SERVICES, 
INC., an Idaho corporation, KELLY 
FISHER, an individual, TODD BOMN, an 
individual, JOHN MERZLOCK, an 
individual, and RONALD BITTON, an 
individual, 
Defendants. 
) Case No. CVOC-00-02226A 
1 
) DEFENDANTS' SUPPLEMENTAL 
) PROPOSED JURY INSTRUCTIONS 
COMES NOW the Defendants, Coldwell Banker Landmark, Inc., Kelly Fisher, Todd 
Bohn, and John Merzlock, by and through their counsel of record, Merrill & Merrill, Chartered, 
Defendants7 Supplemental Proposed Jury  Instructions 
4109 
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Page - 1 
and hereby submits Defendmts' Jury Instruction Nos. through 2 9 for consideration by 
the Court. The Defendants reserve the right to use any of the requested instmctions submitted by 
the PlaintiE. 
DATED this rday of January. 2003. 
MERRILL & MEWILL,  CHARTERED 
Attorneys for Defendants 
CERTIFICATE OF SERVICE 
I, Thomas J. Lyons, the undersigned, one of the attorneys for the Defendants, in the 
above-referenced matter, do hereby certify that a true, full and correct copy of the foregoing 
document was t h i s 6 2  day of January, 2003, served upon the following in the manner indicated (p 
n below: 
I 
Bron Rarnmell 
Dial, May & Rarnmell 
P.O. Box 370 
Pocatello, Idaho 83204 
Norman C. Reece, P.C. 
Attorney at Law 
15 1 North 3cd Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holmes 
Jones, Chartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
U U S .  Mail 
a Hand Delivery 
U Overnight Delivery 
U Facsimile 
U U.S. Mail 
Hand Delivery 
L] Overnight Delivery 
U Facsimile 
u U.S. Mail 
Hand Delivery 
U Overnight Delivery 
U Facsimile 
Defendants7 Supplemental Proposed Jury Instructions 
4109 n 79 Page - 2 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 
Insofar as the broker himself is responsible for protecting the public from misconduct 
by the salesnlen who represent him, he exercises that respoiisibility by supervising the 
results, rather than the detailed per.Fomance of the work. 
Dept. ofEmployment v. Bakes Young Real&, 98 Idaho 182, 185,560 P.2d 504 (1 977). 
Given. 
Rehsed 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 2 2  
In general, my party who asserts the existence of certain fhcts has the burden of 
proving that these facts are more probably true than not true. In this case, as explained in 
other instructions, the Plaintiffs have the burden of proving the existence of certain facts by 
dear and convincing evidence, which is a higher burden. It ineans that the Plaintiffs must 
prove that the truth of those facts is highly probable. 
IDJI 112A 
Given 
Refused 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. fl 
One spouse can be the agent of the other spouse for purposes of signing contracts and 
agreements which convey or encumber the real property of the cornrnuniq. Such agency 
can be either express or implied from the circmstances and conduct of the parties. 
Lowuy V. Ireland Batzk, 1 16 Idaho 708, 713, 779 P.2d 22 (1989). 
Given "-g. 
Rehsed 
Modified 
Covered 
Other 
DEFENDANTS' PROPOSED JURY INSTRUCTION NO. 2-7 
In the followiiig cases, the agreement is invalid, unless the same or some note or 
memorandurn thereof, be in writing and subscribed by the party charged, or by his agent. 
Evidence, therefore, of the agreement cannot be received without the writing or secondary 
evidence of its contents: 
1. An agreement that by its terms is not to be performed within a year from the 
making thereof. 
2. An agreement for the leasing, for a longer period than one (1) year, or for the 
sale, of real property, or of an interest therein, and such agreement, if made by 
an agent of the pasty sought to be charged, is imalid, unless the authority of 
the agent be in writing, subscribed by the party sought to be charged. 
I.C. 5 9-505 
Given 
Refused 
Modified 
Covered 
Other 
JURY INSTRUCTION NO. 
In the following cases, the agreement is invalid, unless the same or some note or 
memorandum thereof, be in writing and subscribed by the party charged, or by his agent. 
Evidence, therefore, of the ageement cannot be received without the writing or secondary 
evidence of its contents: 
1 .  An agreement that by its terns is not to be perfomed within a year from the 
making thereof. 
2. An agreement for the leasing, for a longer period than one (1) year, or for the 
sale, of real property, or of an interest therein, and such agreement, if made by 
an agent of the party sought to be charged, is invalid, unless the authority of 
the agent be in writing, subscribed by the party sought to be charged. 
David C. Nye 
Thomas J. Lyons 
MEmILL & MIERRILL, CEIARTEmD 
109 North Arthur - 5th Floor 
P.O. Box 991 
Pocatello, ID 83204-0991 
(208) 232-2286 
(208) 232-2499 Telefax 
Idaho State Bar $3678 & 5202 
f /LC> 
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CLERIC Q F  THE COURT 
t Y - - - -  ---- 
ISlEBlJTY C L E R K  
Attorneys for Defendants, Landmark, Kelly Fisher, Todd Bohn, and John Merzlock 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
) 
DARREN G. KUHN, an individual, 
SCHEI DEVELOPMENT ) Case No. CV2000-0003007-OC 
CORPORATION, an Idaho corporation, ) 
ROGER J .  SCHEI, an individual, and 
FRANCES R. SCHEI, an individual, 1 
Plaintiffs, 
) COLDWELL BANKZR'S OBJECTION 
vs. ) TO PLAINTIFF'S MOTION TO 
) RECONSIDER PUNITIVE DAMAGES 
COLDWELL BANKER LANDMAFX, ) AS TO DEFENDANT FISWER 
INC. dkfa  LANDMAFX REAL ESTATE ) 
INC., an Idaho corporation d/b/a KELLER ) 
WILLIAMS REALTY EAST IDAHO, 
PROFESSIONAL ESCROW SERVICES, ) 
INC . , an Idaho corporation, KELLY ) 
FISHER, an individual, TODD BOHN, an ) 
individual, JOHN MERZLOCK, an ) 
individual, RONALD BITTON, an 
individual, 
) 
Defendants. 1 
COMES NOW the Defendants, Coldwell Banker Landmark, Inc., Kelly Fisher, Todd 
Bohn, and John Merzlock, by and through their counsel of record, Merrill & Merrill, Chartered, 
Coldwell Banker's Objection to Plaintiffs Motion to Reconsider Punitive Damages as to Defendant Fisher Page - 1 
4109 
J B  1/L 
and hereby objects to the Plaintifrs Motion to Reconsider Punitive Damages as to Defendant 
Fisher. This Court properly held that there is not substantial evidence to allow the jury to consider 
punitive damages as to the Defendant, Kelly Fisher. ' Therefore, these Defendants move the Court 
to deny the Plaintifrs Motion to Reconsider 
The Defendants object to the Fact S u m a r y  submitted by the Plaintiff to the extent that 
misstates the testimony that has been entered in this matter. This Court is aware of the actual trial 
testimony and has already properly ruled that there is a lack of substantial evidence to allow the 
jury to consider punitive damages as to Kelly Fisher. 
The Plaintiff also misstates the standard of care that Kelly Fisher must follow. The 
Supreme Court of Idaho has stated: 
Finally, insofar as the broker himself is responsible for protecting 
the public from misconduct by the salesmen who represent him, we 
find that he exercises that responsibility by supervising the results, 
rather than the detailed performance of the work. 
9 
Dept. of Einployment v. Bake Young Realty, 98 Idaho 182, 185, 560 P.2d 504 (1977). Contrary 
to the position asserted by the Plaintiffs, Kelly Fisher did not have a duty to supervise all of the 
activities of the Todd Bohn and John Merzlock throughout these transactions. He simply needed 
to review the results of the transactions. There has not been any evidence at trial that Kelly Fisher 
did not review the results of this transaction as he was obligated to do. Therefore, this Court 
properly held that there was not substantial evidence to allow the jury to consider awarding 
punitive damages against Mr. Fisher. 
DATED this >7*day of January, 2003. 
MERRILL & MERRILL, CHARTERED 
Attorneys for Defendants 
1 The Defendant also assert that there is not substatltial evidence sufficient to allow the 
jury to consider punitive damages as to any of the Defendants. 
Coldwell Banker's Objection to Plaintiffs Motion to Reconsider Punitive Damages as to Defendant Fisher Page - 2 
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CERTIFICATE OF SERVICE 
I, Thomas J. Lyons, the urzdersigned, one of the attorneys for the Defendanls, in the above- 
referenced matter, do hereby certify that a true, k l l  and correct copy of the foregoing document 
was this day of January, 2003, served upon the following in the manner indicated below: 
Lowell N. Hawkes 
h w e l l  N. Hawkes, Chartered 
f 322 East Center 
Pocatello, Idaho 83204 
Norman G. Reece, P. C . 
Attorney at Law 
15 1 North 3'd Avenue, Suite 204 
Pocatello, Idaho 83201 
Thomas J. Holmes 
Jones, Ghartered 
P.O. Box 967 
Pocatello, Idaho 83204-0967 
[-I U.S. Mail 
[ 1 Hand Delivery 
[I] Overnight Delivery [s Facsimile 
[ 1 U.S. Mail 
[-I Hand Delivery 
[] Overnight Delivery 
@ Facsimile 
[ ] U.S. Mail 
[I Hand Delivery [1 Overnight Delivery [ZI Facsimile 
Coldwell Banker's Objection to Plaintiffs Motion to Reconsider Punitive Damages as to Defendant Fisher Page - 3 
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L A R R Y  W. Q Q A N  
C L E R ~  OF T H E  C O U R T  
IN THE SIXTH JIJDICIAL DISTRICT C? 
BANNOCK COWNTTY, IDAHO 
The Honorable IJetcr D. McDermutt 
DARREW G. K , an individual, SCHEI ) 
DEVELOPMENT COPtPORATION, an Idaho ) 
corpor:dicn, ROGER J. SCHEI. im individual, ) 
fmd FRJ4F4GES R. SGIEI, an inGiGdual, 1 Case No. CVOC-flO-O22?,6i?, 
1 
Plaintifis, j SI)EGIAL VE;:R"SICT FOliirip 
? 
VS. 1 
1 
COLD%lI,"ELL RANKEi? W,AL ESTATE ) 
CORPOR4TION, a New Jersey Corporation, } 
et a1 ) 
) 
1"'zfer.dants. 1 
? 
# 
'Ne, the jwy, answer the questions submitted to us in the speciai verdict as 
1 
:o: l9.n.s: 
C~9ESTIC)IIT .- NO. 1: Did on: or i ~ ~ o r e  D fendants Greacn a fiduciary duty. whizh 
Answer: yes/\ No-. 
.QLiESTION NCS. 2 -:.Weefind that $be f o l l o w e  D ~ f i r h - ~  brexhed a t . 7 . f d i ~ ~ ~  
dut)., which was a proximate caliss of darnage(sj to Darren Kuhn: 
(a) The Defendant Todd Bohn Answer: Y e s 3  No-. 
(b r The L:.efendatt Sohr, Merzlock Answer: Y r s L  F:i?__. 
(c) The Defendant Kelly Fisher Answer: Y e s X  No-. 
(d) The 9el"endanr. Ron Bitton Answer: Yes % No . 
-- --
SPECIAL VERDICT FORM - Fage I -30 7 
Sr~hn v. Coldwell t3izrrker, P I  ul 
QUESTION NO. 3: Did one or more Defendants breach a fiduciary 
duty which was a proximate cause of damage(s) to Roger or Frallces Schei, or Seki 
%vefopment: Compw? 
m w e r :  ~ e s x  NO-. 
QUESTION NO. 4: We find th& the f;aIlo$ng Defendmts breached a fiduciary 
duty, which was a proximate caktse of damage(s) to Roger or Frances Schei, or Schei 
- Oevelctpment Company: 
(a) The Defendant Todd Bohn 
(b) The Defendant John Menlock 
Answer: Y e s 2  No-. 
Answr: Y e s x  No-. 
(e)  The Defendant Ketly Fisher Answer: Y~SA No-. 
(d) The Defendant Ronald Bitton Answer: Yes- No-. 
(SUDSTIION KO. 5: Was there negligence on the part of the Defendalt Todd 
Wohn, which was a proximate cause of damage(s) suffered by one or more of the Plaintiffs? 
d 
,". 
& Answer: Y e s L  No-. 
i 
QUESTION NO. 6: Was there negligence on the part of the Defendant John 
Men!ock, which was a proximate cause of damagejs) suffcred by one or more of the Plaintiffs? 
Answer: ~ e s d  No_. 
QUmTiQN NO- 7: Was there negligence on the part of the Defendant Kelly 
Fisher, which was a proximate cause of damage0 suffered by one or more of the Plaid&? 
Answer!   YES^ No-. 
QUESTION NO. 8: Was there negligence on the part of the Defendant Ronald 
Bitton, which was a proximate cause of damage(s) suffered by one or more of the Plaintiffs? 
Answer: yes)( No-. 
QUESTION NO. 9: Was there negligence on the part of Plaintiff Darren G. 
Kuhn which was a proximate cause of the damages suffered by Darren G. Kuhn? 
SPECIAL VERDICT FORM - Page 2 
Kuhn v. Coldtvell Banker, et a1 
JL 'B  - 
Answer: Yes - X No_. 
QUESTION NO. 10: Was there negligence on the part of the Plaintiffs Roger J. 
Schei or Frances S~kei which was a proximate cause oftbe damages suffered by Roger J, Scki 
or Frances Schei? 
Answer: Yes ~o -. 
QUESTION NO. 11: We find that the following parties contributed to the cause 
of the Plaintiff Darren G. Kuhn's damages in the following percentages : 
(a) The Defendant Todd Bohn 55 % 
(b) The Defendant John Merzlock 15% 
(c) The Defendant Kelly Fisher 
(d) The Defendant Ronald Bitton 
(e) Bron Rammell 
(0 The Plaintiff Danen G. Kuhn 
I The total percentage must equal 100%. 
QUESTION NO. 12: W e  find that the following parties contributed to the cause 
of the PlaintiFs Roger Schei, Frances Schei, or Schei Development Company's damages in :he 
following percentages: 
(a) The Defendant Todd B o h  
-"@) Thti Def&t John Medock 37 ./. ^4 
*2s % 1 (c) The Defendant Kelly Fisher 
(d) The ~efendant  Ronald Bitton 
(e) The Plaintiffs Roger Schei or Frances Schei 1 YO 
The total percentage must equal 100%. 
SPECIAL VERDICT FORM - Page 3 
Kuhn v. Coldwe(1 Banker, el a1 
QUESnON NO. 13: What damages are to be awarded to Plaintiff, Darren G. 
Kuhn for breach of fiduciary duty andor fie negligence of Defend=& Todd BowJohn 
MerzlocW Kelly Fisher/Cold.cvell Banker? 
Answer: $ 
QUESTI(IN NO. 14: What damages are to be awarded to Plaintiff, Darren G. 
Kuhn for breach of fiduciary duty andlo~ the negligence of Defendants Ron BittonlProfessional 
Escrow Services? 
Answer: $ 
QUESTION NO. 15: What ddmages are to be awarded to Plaintiffs, Roger 
Schei, Frances Schei or Schei Development Company for breach of fiduciary duty and/or the 
negligence of Defendants Todd BohdJohn MerzlocWKelly Fisher/Coldwell Banker? 
.- 
p : -  
I , ,  ' 
J 
QUESTION NO. 16: What damages are to be awarded to Plaintiffs, Roger 
Schei, Frances Schei or Schei Deveiopmer-tt Company for breach of fiduciary 0'3ty and/or the 
negligence of Defendants Ron BittodProfessional Escrow Services? 
Answer: $ 
QUESTION NO. 17: We find tkzt one or more of the following Defendants 
breached an express or implied contmct with Darren G. Kuhn, which was a proximate came of 
any damages to k e n  G: Kuh: 
(a) The Defendant Todd Bohn Answer: yes)< No_. 
(b) The Defendant John Merzlock Answer: ~ e s A  N o .  
(c) The Defendant Kelly Fisher Answer: yes)< No_. 
(d) The Defendant Ron Bitton Answer: y e s 5  No-. 
SPECIAL VERDICT FORM - Page 4 
kirhn v. Coldwell Banker, et a1 
QUESTION NO. 18: We find one or more of the following Defendants breached 
an express or implied contract with Roger and Frances Schei, which was the proximate cause of 
I 
any damages to Rqer  and Frances Schei: i 
(a) The Defendan& Todd Bohn Answer: ~ e s d  No_.
-X I (b) ?%e Defendant John Merztock Answer. Yes- No-. I 
(c) The Defendant Kelly Fisher X Answer: Yes- No-. 
(d) The Defendant Ron Bitton Answer: yes.% - N o .  
QUESTION NO. 19: We find the Plaintiff Darren G. Kuhn is entitled to 
damages against each of the following Defendants for breach of express or implied contract: 
(a) The Defendants Todd Bohn, John Merzlock, Kelly Fisher 
Answer:$ / s q j q / m  
(b) The Defendant Ron Bitton Answer: $ q - L a  00 
: 
&
l j ,  QUESTION NO. 20r We frnd the Plaintiffs Roger or Frances Schei or Schei 
2 Development Company are entitled to damages against each of the following Defendants for 
breach of express or implied contract: t 
(a) The Defendants Todd Bohn, Johil Merzlock, Kelly Fisher 
Answer: $ 
(b) The DefeIldant Ron Bitton AnswmS ipi 5. &) 
"Si 2 .."QUESTION NO. 21: Are R%ger andFrances Schei enffiled .to a r e h d  of the 
real estate commission they paid to Coldwell Banker regarding the sale of Manning Lane; if so, 
what amount? 
h s w e r :  $ - [ I 51 5, L a  
SPECIAL VERDICT FORM - Page 5 
Kuhn v. Coldwell Banker, el a1 
QUESTION NO. 22: Were Defendant Todd Bohn's actions an extreme 
deviation from reasonable standards of conduct and were they performed with fraud, 
wantonness, or gross negligence xwdinLr, D m e n  G. k f m ?  
Answer: Yes- < NO-. 
QUESTION NO. 23: Were Defendant John Merzlock's actions an extreme 
deviation from reasonable standards of conduct and were they perfomed with fraud, 
wantonness, or gross negligence regarding Darren G. Kuhn? 
Answer: Yes A No -. 
QUESTION NO. 24: Were Defendant Coldwell Banker's actions an extreme 
deviation from reasonable standards of conduct and were they performed with fraud, 
wantonness, or gross negligence regarding Danen G. Kuhn? 
Answer: Yes f No . 
QUESTION NO. 25: Were Defendant Todd Bohn's actions an extreme 
c deviation from reasonable standards of conduct and were they performed with fraud, 
r> 
a 
wantonness, or gross negligence regardinggoger and Frances Schei? 
, Answer: yes)( No_. 
QUESTION NO. 26: Were Defendant John Merzlock's aclioils an extreme 
deviation from reasonable standards of conduct and were ihey performed with fraud, 
wantonness, or gross negligence regarding Raga and Frances Schei? 
. A m :  ~ e s A  No-.
QUESTION NO. 27: Were Defendant Coldwell Banker's actions an extreme 
deviation from reasonable standards of conduct and were they performed with fraud, 
wantonness, or gross negligence regarding Roger and Frances Schei. 
Answer: Yes A No . 
SPECIAL VERDICT FORM - Page 6 
Kuhn v. Coldwell Banker, et a/ 
QUESTION NO. 28: What amount of punitive damages are awarded to Darren 
G. Kuhn as a result of the conduct of: 
(a) The De T d  B o h  ~nswcr:  $ 41 ,dSir. 00 
J 
(b) The Defendant John Merzlock Answer: $ ,% 3% L ~ >  
I 
(c) The Defendant Coldwell Banker Answer: $ sC'>@,OCi@ oc' 
J 
QUESTION NO. 29: What mount of punitive damages are awarded to Roger 
and Frances Schei or Schei Development Corporation as a result of the conduct of: 
(a) The Defendant Todd Bohn Answer: $ 22 , :SS)@ 
(b) The Defendant John Merzlock Answer: $ C\ \ , is-> c . a 
(c) The Defendant Coldwell Banker Answer: $ ~ C ? C : ,  ,%" 
3 a & k b h ~ 9  
Presiding juror/Foreperson 
SPECIAL VERDICT FORM - Page 7 
Kuhn v. Coldwell Banker, et al 
LARRY W. &BAN 
BFEfiK 8 F T H E  COURT 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 
IN  AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 
DAFtREN G. KUHN,an individua1,SCHEI) 
DEVELOPMENT CORPORATION, an ) 
Idaho corporation, ROGER J. SCHEI, an) 
Individual, and FRANCES R. SCHEI, an ) 
Individual, 1 CASE NO. CV2000-0003007-OC 
) Old CASE NO. CVOCOO-02226 
Plaintiffs, 
b 
1 
t ; \  ) JURY INSTRUCTIONS 
-i-i VS. 1 
1 
COLDWELL BANKER LANDMARK, ) 
INCL., an Idaho corporation d/b/a ) 
KELLER WILLIAMS REALTY EAST ) 
IDAHO PROFESSIONAL ESCROW ) 
SERVICES, INC., an Idaho corporation, ) 
Corporation, KELLY FISHER, an ) 
Individual, TODD BOHN, an individual ) 
JOHN MERZLOCK, an individual ) 
RONALD BITTON, an individual 1 
) 
Defendants. ) 
INSTRUCTION NO. 
These instructions define your duties as members of the jury and the law that applies to 
this case. Your duties are to determine the facts, to apply the law set forth in these instructions to 
those facts, and in this way to decide the case. In doing so, you must follow these instructions. 
You must consider them as a whole, not picking out one and disregarding others. Neither 
sympathy nor prejudice should influence you in your deliberations. Faithful performance by you 
of these duties is vital to the administration of justice. 
In determining the facts, you may consider only the evidence admitted in this trial. This 
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any 
a 
yi stipulated or admitted facts. The production of evidence in court is governed by rule of law. At 
times during the trial, I may have sustained an objection to a question without permitting the 
witness to answer it or to an offered exhibit without receiving it into evidence. I may have done 
so when the question called for testimony that was not admissible or when the exhibit itself was 
inadmissible. In reaching your decision, you may not consider such a question or exhibit or 
speculate as to what the answer or exhibit would have shown. In addition, where an answer was 
given or an exhibit received, I may have instructed that it be stricken from the record, that you 
disregard it and that you dismiss it fiom your minds. I may have done so when it became 
apparent that the evidence was inadmissible only after it had been presented to you. In reaching 
your decision, you may not consider this testimony or exhibit. Except as explained in this 
instruction, none of my rulings were intended by me to indicate any opinion concerning the 
evidence in this case. 
The arguments and remarks of the attorneys involved in this case are intended to help you 
in understanding the evidence and applying the instructions, but they are not themselves 
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evidence. If any argument or remark has no basis in the evidence, then you should disregard it, 
Hotvever, there are two exceptions to this rule: (1) an admission of fact by one attorney is 
binding on his party; and (2) stipulations of Fact by all attorneys are binding on all parties. 
The law does not require you to believe all of the evidence admitted in the course of the 
trial. As the sole judges of the facts, you nlust determine what evidence you believe and what 
weight you attach to it. In doing so, you bring with you to this courtroom all of the experience 
and background of your lives. In your everyday affairs, you determine for yourselves whom you 
believe, what you believe, and how much weight to attach to what you are told. The same 
considerations that you use in your everyday dealings in making these decisions are the 
considerations which you should apply in your deliberations. 
A z P  In evaluating the testimony, you should consider such items as: the interest or lack of 
A'  
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interest of any witness in the outcome of this case; the bias or prejudice of a witness, if there be 
any; the age, the appearance, and the manner in which the witness gives his or her testimony on 
the stand; the opportunity that the witness had to observe the facts concerning which he or she 
testifies; the probability or improbability of the witness's testimony when viewed in the tight of 
a11 of the other evidence in the case; the contradiction, if any, of a witness's testimony by other 
evidence; and statements, if any, made by the witness at other times inconsistent with his or her 
present testimony. These are all items to be taken into consideration in determining the weight, 
if any, to assign to a witness's testimony. 
These considerations are among those which may or may not make it appear that there is 
a discrepancy in the evidence. You inay consider whether the apparent discrepancy can be 
reconciled by fitting the two stories together. If, however, that is not possible, you will then have 
to determine which of the conflicting versions you will accept. 
In evaluating the exhibits, you should consider such items as: the circumstances under 
which the exhibit was prepared; and the probability that the exhibit accurately reflects what it is 
intended to show in light of the other evidence of the case. 
INSTRUCTION NO. 2 
In deciding what the facts are, you should decide whether you believe wliat each person 
had to say and how i~nportant hat testimony was. In making that decision 1 suggest that you ask 
yourself a few questions: Did the person impress you as honest? Did he or she have a personal 
interest in the outcome of the case? Did the witness seem to have a good menioqr? Did the 
witness have the opportunity and ability to observe accurately the things he or she testified 
about? Did he or she appear to understand the questions clearly and answer them directly? Did 
the witness's testimony differ from the testimony of other witnesses? These are a few of the 
considerations that will help you determine the accuracy of what each witness said. 
You are not bound to believe all that the witnesses have testified to or any witness or 
j class of witnesses unless such testimony is reasonable and convincing in view of all the facts and d" 1 
circumstances in evidence. You may believe one witness as against many, or many as against a 
fewer number in accordance with your honest convictions. The testimony of a witness known to 
have made fdlse statements on one matter is naturally less convincing on other matters. So if you 
believe a witness has willfully testified falsely as to any material fact in this case, you may 
disregard the whole of the testimony of such witness, or you may give it as much weight as you 
think it is entitled to. 
INSTRUCTION NO. 3 
A witness who has special knowledge in a particular matter may give an opinion on that 
matter. In determining the weight to be given such opinion, you should consider the 
qualification and credibility of the witness and the reasons given for the opinion. You are not 
bound by such opinion. Give it weight, if any, to which you deem it entitled. 
INSTRUCTION NO. 1 
The original instructions and the exhibits will be with you in the jury room. They are part 
of the official court record. For this reason please do not alter them or mark on them in any way. 
The instructions are numbered for convenience in refepring to specific instructions, 
There may or may not be a gap in the numbering of the instructions. If there is, you should not 
concern yourselves about such gap. 
5 INSTRUCTION NO. 
No remarks I have made, questions I have asked, or actions I have taken during the 
course of the trial are to be considered as an expression of my opinion regarding the facts or 
verdict in this case. If anyt'ning I have said or done indicates such an opinion, you shall disregard 
it and f o m  you o w  opinion. Your verdict must be based solely on the facts as you find them 
and the law as I have given it. 
JURY INSTRUCTION NO. 
The corporations involved in this case are entitled to the same fair and unprejudiced 
treatment as an individual would be under like circumstances. You should decide this case 
with the same impartiality that you would use in deciding a case between individuals. 
INSTRUCTION NO. 7 
You are, of course, required to perform your duty as jurors in this case without allowing 
bias, prejudice or sympathy to play any part in your deliberations. The law does not permit 
jurors to be governed by bias, prejudice or sympathy. The parties and public expect that you will 
carefully and i~npartially consider all the evidence, follow the law as stated by the court, and 
reach a just verdict regardless of the consequences. 
INSTRUCTION NO. 1 
You must not speculate as to whether any party to tliis lawsuit has i~~surance. In sorne 
cases there is insurance; in other cases there is not. Whether or not a party has insurance is 
imlevad to your decision in this case. It may not even be considered by you in making your 
decision. Your job is to reach a verdict solely upon the evidence and upon the principles of law 
contained in these instmctions. 
The source of payment of damages is not relevant to your deliberations, thus you are to 
determine ~'crhether Plaintiffs are or are not entitled to damages and the amount thereof, if any. 
You are not to discuss the source of payment of any damages YOXI may award. 
INSTRUCTION NO. 2 
Evidence may be either direct or circumsantial. It is direct evidence if it proves a fact, 
cYithout an inference, and which in itself, if true, conclusively establishes that fact. It is 
circumstantial evidence if it proves a fact from which an inference of the existence of mo'lker 
fact may be drawn. 
An inference of fact is one which may logically and reasonably be drawn from another 
fact or group of facts established by the evidence. 
The law m&es no distinction between direct and circumstantial evidence as to the degree 
of proof required; each is accepted as a reasonable method of proof and each is respected for 
such convincing force as it may carry. 
INSTRUCTION NO. /Q 
When I use the word 'hqligence" in these instructions, 1 mean the failure to use 
ordinary care in the management of one's property or person. The words "ordinary care" means 
the care a reasonably careful person would use tinder circumstances similar to those s h o w  by 
the evidence. Negligence may thus consist of the failure to do something which a reasonably 
carehl person would do, or the doing of something a reasonably carefiil person w u l d  not do, 
under circumstances similar to those s h o w  by the evidence. 'The law does not say how a 
reasonably careful person would act under those circumstances. That is for you to decide. 
INSTRUCTION NO. 
When I use the expression '"roximate cause," I mean a cause which, in natural or 
probable sequence, produced the complained injury, loss or dan~age, and but for that cause the 
dmage would not have occurred. It need not be the only cause. It is sufficient if it is a 
substantial factor in bringing about the loss or damage. It is not a proximate cause if the loss or 
damage likely would have occurred anyway. 
There may be one or more proxiinate causes of any injury. When the negligent 
conduct of two or more persons contributes concurrently as substantial factors in bringing about 
an injury, the conduct of each may be a proxiinate cause of the injury regardless of the extent to 
which each contributes to the injury. 
INSTRUCTION NO. 1 
It was the duty of a11 parties, before and at the time of the incident, to use ordinary 
care in the management of their business and personal affairs. 
INSTRUCTION NO. 
Any party who asserts tliat certain facts existed or exist bas the burden of proving 
those facts. When I say that a party has the burden of proof on any proposition, or use the 
expression ""iyau find" or "if you decide", I mean you must be persuaded, considering all the 
evidence in the case, that the proposition on which the party has the burden of proof is more 
probably true than not true. 
INSTRUCTION NO. 14 
The Plaintiffs have the burden of proving each of the following propositions: 
1. That a Defendant acted or failed to act, in one of the ways claimed by the Plaintiffs. 
and that in so acting, or failing to act, a Defendant was negligellt; 
2. That the Plaintiffs suffered damages; 
3. That the negligence of a Defendant was a proximate cause of damages; 
4. The nature and extent of the damages and the mount  thereol"; 
In this case Defendants have asserted the affirmative defense that the Plaintiffs were 
negligent. Defendants have the burden of proving each of the following propositions: 
1. That the Plaintiffs acted, or failed to act, in one of the ways claimed by a Defendant 
and in so acting, or failing to act, the Plaintiffs were negligent; 
2. That the negligence of the Plaintiffs was a proximate cause of the damages claimed to 
have been suffered by the Plaintiffs. 
If you find from your consideration of all the evidence that each of the propositions 
required of the Plaintiffs have bee11 proved and that none of the Defendants' affirmative defenses 
has been proved, then your verdict should be for the Plaintiffs. If you find from your 
consideration of all the evidence that any one of the propositions the Plaintiffs are required to 
prove has not beell proved, or that any one of the affirmative defenses has been proved, then 
your verdict should be for the Defendants on this claim. 
* INSrTRUCTION NO. 15 
A contract is a1 agrecl-nent between two or more persons to do or not to do a certain thing 
for a "consideration." The word "contract," in it legal sense. includes every type of agreement or 
obligation, whether verbal or written, or partially verbal and padially written, whereby one 
person becomes bound to another to perform a certain act. 
It is essential to the existence of a contract that there should be: 
1. Persons capable of contracting; 
2. Mutual assent of those person communicating to each other; 
3. A lawful object; and 
4. A consideration. 
You are instructed that a meeting of the minds of the contracting persons is necessary to 
the making of the contract. Assent is mutual when all agree upon the same terms and conditions. 
Performance of the condition of a proposal or the acceptance of the consideration offered with a 
proposal is acceptance of tl-ic proposal. To constitute assent, the acceptance mustbe absolute and 
unqualified. 
The object of a contract is the thing which the party receiving the consideration agrees to 
do or not do. The object must be possible and ascertainable by the time the contract is 
performed. 
INSTRUCTION NO. /b 
There is implied in every contract in Idaho, a covenant of good faith and 
fair dealing. 
This covenant requires that the parties perform in good faith the obligations 
imposed by their agreement, and a violation of the covenant occurs when the conduct of 
one party violates, nullifies or significantly impairs any benefit or right conferred on the 
other party by the contract. 
This covenant places a good faith obligation on each party to take 
reasonable measures to ensure that the other party obtains the contemplated benefits of 
the agreement. 
INSTRUCTION NO. 11 
The Plaintiffs claim that the Defendant(s) violated what is called the duty of good faith 
and fair dealing. The implied-in-law covenant of good faith and fair dealing protects the right of 
the pasties to an agreement to receive the benefits of the agreement that they have entered into. 
The Plaintiffs have the burden of proving each of the following propositions: 
1. That a contsact existed between Plaintiffs and Defendant(s); 
2. That the contract imposed on each party a duty of good faith and fair dealing in its 
perfomance and its enforcement; 
3. That Defendant(s) acted in bad faith towards the implied duty of good faith and fair 
dealing, thereby breaching the duty; 
4. That Plaintiffs suffered danlages proximately caused by the breach of the 
Defendant(s); and 
5. The elements of Plaintiffs' damages and the amount thereof. 
If you find from your consideration of all the evidence that each of these propositions has 
been proven, then you should decide the nature and extent of the Plaintiffs' damages and enter a 
verdict for the Plaintiff. If you find from your consideration of all the evidence that any of the 
foregoing propositions have not been proven, then your verdict should be for the Defendant(s) on 
this claim. 
INSTRUCTION NO, 
One is the ageat of another person at a given time if he is authorized to act for, or 
in place of, such other person. One may be an agent although he receives no payment for his 
services. The term "agent" includes servants and employees; and the term "principal" includes 
employers. 
JURY INSTRUCTION NO. 4 
One spouse can be the agent of the other spouse for purposes of signing contracts and 
agreements which convey or encumber the real propem ofthe community. Such agency can 
be either express or implied from the circumstances and conduct of the parties. 
INSTRUCTION NO. 2 0 
Todd Bohn was the agent of Coldwell Banker at the time of this occurrence. 
Therefore, any act or omission of the agent at that time was in law the act or omission of 
Coldwell Banker. 
Goldwetl Banker Landmark, Inc. dWa Landmarlc Real Estate Inc., at all times 
relevant, was and is, an Idaho corporation doing business in the State of Idaho and referred to as 
"Coldwell Banker". If either is liable, both are equally liable. 
INSTRUCTION NO. 
John Merzlock was the agent of Goldwell Banker at the time of this occurrence. 
Therefore, any act or omission of the agent at that time was in law the act or omission of 
Coldwell Banker. 
Coldwell Banker Landmark, Inc. nlMa Landmark Real Estate Inc., at all times 
relevant, was and is, art. Idaho corporation doing business in the State of Idaho and referred to as 
""Coldwell Banker". If either is liable, both are equally liable. 
INSTRUCTION NO. 2% 
Kelly Fisher was the agent of Coldwell Baker  at the time ofthis occurrence. 
nerefore, m y  act or omission of Fisher as an agent at that time was in law the act or omission of 
Coldwll Baker. 
Gold~vell Banker Landmark, lnc. n/Wa Landmark Real Estate Inc., at all times 
- 
relevant, was and is, an Idaho corporation doing business in the State of Idaho and referred to as 
"'Coldwell Banker'" If either is liable, both are equally liable. 
INSTRUCTION NO. >? 
Ronald Bitton was the agent of Professional Escrow Service at the time of this 
occurrence. Therefore, any act or omission of the agent at that time was in law the act or 
omission of Professional Escrow Service. If either is liable, both are equally liable. 
Further, if you find Ronald Bitton did certain wrongful acts at the specific request 
of any of the named individual realtors, then his act or oinission was, in law, also the act or 
omission of the defendant realtors. 
You are instructed that as a matter of law Ron Ritton was not acting as a real estate agent in this 
kmsaction. 
JURY INSTRUCTION NO. 3, -- 
A real estate agent or broker owes a duty of  loyalty, good faith and fair dealing to his 
or her ciients. 
INSTRUCTION NO. 
The plaintiffs claim that the defendant(s) violated what is called a "fiduciary" duty or 
obligation that the defendant(s) allegedly owed to the plaintiffs. 
A Cilld~ciary" obligation exists whenever one person, the client, places special trust and 
confidence in another person, the fiduciary, relying upon the fiduciary to exercise discretion and 
expertise in acting for the client; and the fiduciary knowingly accepts that trust and confidence and 
thereafter undertakes to act in behalf of the client by excising the fiduciary's own discretion and 
expertise. Of course, the mere fact that a business relationship comes into being between two 
persons does not mean that either owes a fiduciary obligation to the other. Rather, as previously 
stated, it is only when one party reposes, and the other accepts, a special trust and confidence, 
usually involving the exercise of professional expertise and discretion that a fiduciary relationship 
comes into being. 
'When one person does undertake to act for another in a fiduciary relationship, the law forbids 
C 
the fiduciary from acting in any manner adverse or contrary to the interests of the client, or from 
P 
acting for the fiduciary's own benefit in relation to the subject matter of their relationship. The client 
is entitled to tlie best efforts of the fiduciary on the client's behalf, and the fiduciary inust exercise 
skill, care and diligence when acting on behalf of the client. A person acting in a fiduciary capacity 
is required to make truthful and complete disclosure to those to whom a fiduciary obligation is owed, 
and the fiduciary is forbidden to obtain an unreasonable advantage at the client's expense. 
In order to recover on this claim the plaiiztiffs rnust prove each of the following facts by a 
preponderance of the evidence: 
I .  That a "fiduciary" relationship existed between parties as that term has been defined 
in these instructions; 
2. That the defendant(s) violated that fiduciary obligation by failing to disclose their 
alleged conflict of interests and failing to allegedly act fairly towards their clients; and 
3. That the plaintiffs suffered damages as a proximate result of that violation of the 
fiduciary obligation. 
d YJ 
For dmage to be the proximate result o f  an act or course of dealing, it must be shown that 
such act or course of dealing played a substantial part in causing or bringing about the damage, and 
that, except fbr such conduct, the damage would not have occurred. 
INSTRUCTION NO. 33 
A real estate broker is an agent stmding in a fiduciary relationship to his principal 
and the parties with whom he deals. Because of this relationship, the agent is obligated to 
exercise reasonable care, skill, and judgment. 
As a fiduciary, a broker must make a hll ,  fair, and timely disclosure to those with 
whom he deals of all facts within his knowledge which are, or may be, material to the transaction 
and which might affect the rights or interests of a party. 
INSTRUCTION NO. s$- 
A real estate agent must make a hli, fair, and timely disclosure to the client of all 
facts within the agent's knowledge which are, or rnay be, material to the transaction and which 
might affect the client's rights and interests or influence the client's actions. 
INSTRUCTION NO. 22 
The defendant realtors herein owed a fiduciary duty to each of r-he Plaintiffs. A 
fiduciasy duty is comprised of the following elements: good faith, integrity, honesty and loyalty 
as well as due care futd diligence. 
INSTRUCTION NO. 
As a fiduciasfr, a real estate agent is obligated to exercise reasonable case, skill, 
and judgment in securing the best bargain possible for his client. 
INSTHUCTION NO. -2-% 
When one acts as a fiduciary in a refationship, he is bound to act for the 
benefit of the parties to the transxtion and can not seek to take any advantage for 
himself. 
INSTRUCTION NO. a -4 
Persons in a real estate transaction are entitled to assume that the real estate agents 
representing them will obey the law and the etllilics Code of Professional Conduct. It is not 
negligence for clients of a real estate firm to assume they will be dealt with honestly and as the 
law requires as 1 have instructed you herein. 
INSTRUCTION NO. 8 b 
A defendant is jointly and severally liable for the acts of any other defendant if 
you find that they were acting in concert or when acting as an agent of another defendant. 
"Acting in concert" means pursuing a common plan or design which results in the commission of  
an intentional or reckless wrongful act. 
INSTRUCTION NO. 3 "e 
All of the duties under the law that I have outlined for you to which the Plaintiff 
Darren Kuhn was entitled at the time of these events are also duties that the Defendants owed to 
Mr. Kuhn's attorney Bron Rmmell. 
INSTRUCTION NO. 
Misleading, materially incomplete, or errolieous information is a 
misrepresentation; and if it results from a lack of due diligence, it constitutes a breach of 
fiduciary duty. 
INSTRUG'TION NO. 
There was in the State of Idaho at the time of the occurrences in question a certain 
statute which provided that: 
If a buyer or seller enters into a mitien contract for representation in a regulated 
real estate transactions, that buyer or seller becomes a client to wl~orn the brokerage and its 
licensees owe the follo~ving agency duties and obligations: 
(1) To perform the terms of the written agreement with the client; 
(2) To exercise reasonable slcill and care; 
(3) To promote the best interests of tile client in good faith, lionesty 
and fair dealing including, but not limited to: 
Disclosing to the client all adverse material 
facts actually known or wllich reasonably 
should have been known by the licensee; 
Seeking a buyer to purchase the seller's 
property at a price, and under terms and 
conditions acceptable to the seller and 
assisting in the negotiation therefor; or 
Seelting a property for purchase at a price 
and under terms and conditions acceptable 
to the seller and assisting in the negotiation 
therefor; 
For the benefit of a client/buyer: conducting 
a reasonable investigation of the property 
and material representations about the 
property made by the seller or seller's agent, 
or ~vlren appropriate, advising the client to 
obtain professional inspections of the 
property or to seek appropriate tax, legal and 
otlier professional advice or counsel; 
For the benefit of a clienlfseller: requesting 
reasonable proof of a prospective buyer's 
fiilancial ability to purchase the real property 
tvt-tich is the subject matter of the 
transaction. 'I'his duty may be satisfied by 
any appmpriate method suitable to the 
transaction or, wheii deemed necessary by 
tl-tc real estate licensee, by advising the 
client to colisult with an accountant, lawyer, 
or other professioilal as dictated by the 
transaction. 
To maintain the confidentiality of specific client information as 
defined by and to the extent required in this act. 
To properly account for moneys or property placed in the care and 
responsibility of the brokerage. 
A violation of the statute is negligence. 
INSTRUCTION NO. 
There was in the State of Idaho at the time of the occunences in question a certain 
statute which provided that: 
The following acts constitute misconduct by an Idaho licensed real estate 
professional : 
(1) Making fraudulent misrepresenations; 
(2) Engaging in a continued or flagrant course of misrepresentation or 
making of false promises, whether done personalty or through agents or 
salespersons; 
(3) Failure to keep adequate records of all property transactions in which the 
person acts in the capacity of real estate broker or salesperson; 
(4) Using, proposing to use, or agreeing to use a '"double contract" as 
prohibited in section 54-2054(5), Idaho Code; 
(5) Seeking or receiving a "kickback" or rebate prohibited in section 54- 
2054(6), Idaho Code; 
(6) Any other conduct whether of the same or a different character than 
hereinabove specified which constitutes dishonest or dishonorable 
dealings; 
(7) Gross negligence or reckless conduct in a regulated real estate transaction. 
Conduct is grossly negligent or reckless if, when taken as a whole, it is 
conduct which substantially fails to meet the generally accepted standard 
of care in the practice of real estate in Idaho. 
A violation of that statute is negligence andor gross negligence. 
INSTRUCTION NO. 3 
There was in the State of Idaho at the time of the occurrences in question a certain 
statute which provided that: 
No lice~lsed broker or salesperson shall use, propose the use of, agree to the use 
of, or knowingly permit the use of a double contract, as defined in section 54-2003, Idaho Code, 
in connection with any regulated real estate transaction. 
Idaho Code rj 54-2004(8) defines "double contract" as follows: "two (2) or more 
written or unwitten contracts of sale, purchase and sale agreements, loan applications, or any 
other agreements, one of which is not made known to the prospective loan underwriter or the 
loan guarantor. to enable the buyer to obtain a larger loan thdn the true sales price would allow, 
i +3 or to enable the buyer to qualify for a loan which he or she otherwise could not obtain." 
Y " 
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i A violation of the statute is negligence, and/or gross negligence, and a breach of 
the fiduciary duty owed by a real estate agent or broker to his client. 
INSTRUCTION NO. - '3 
It is stipulated that Defendant Fisher was the "designated broker" for Coldwell Banker at 
the time of these transactions. As the "'designated broker" Defendant Fisher was responsible for 
the supervision of Goldwell Banker and the activities of any licensed real estate agents in that 
office. h addition, as the 'designated broker" he was responsible by law for the actions of 
Defendants Bohn and Merzlock for their acts performed as real estate agents. 
By law, Defendant Fisher as the "designated broker" was required to 
(a) Supervise and control, in the manner required by law, the activities of all of 
Coldwell Banker's licensed agents; and 
(b) Review and approve all real estate agreements including, but not limited to, those 
related to listing, selling or purchasing property and brokerage representation 
agreements; and 
(c) Be reasonably available to manage and supervise the brokerage company during 
regular business hours. 
lNSTRUCTION NO. -3325 
No licensed real estate broker or salesperson shall charge or accept compensation 
from more .than one (1) party in any one (1) transtzction, wihout first making full disclosure in 
Mting of the broker's intent to do so, to all parties involved in the -transaction. 
INSTRUCTION NO. 
You are insmeted as a maser of law that it was wronghl for the realtor 
defendanb to have caused to be recorded the Deed of Trust creating a lien in the amount: 
of $7080 against the K u h s  purchase of the Manning Lane prope~y for a non-earned 
commission. 
INSTRUCTION NO. __"I- 
You are instructed as a matter of law that the realtor defendants were 
deemed to have had notice of the recorded Deed of Trust lien in the amount of $7080 by 
virtue of the recording of that document in the office of the Bannock County Recorder at 
their request through Dekndant Bitton. It is no defense for a realtor defendant to claim 
that he did not have actual knowledge ofthe public recordirig of that document. 
INSTRUCTION NO. 
You are instructed as a matter of law that it is not necessay under Idalio 
law to list for sale a house that is being traded in as part of the purchase of a larger home. 
JURY INSTRUCTION NO. 3 
An attorney owes his client a duty to use and exercise reasorlable care, skill, 
discretion and judgment in his representation. They are held to that degree of care, skill, 
diligence and howledge commonly possessed and exercised by a 1-easonable, careful and 
prudent lawyer. 
INSTRUCTION NO. 
The fact that I am going to instruct you as to the rules of law which are to govern 
you in your consideration of the question of damages is not to be interpreted by you as an 
opinion by me that damages should or should not be allowed. This is a matter solely for your 
ddermination under the rules of law as I will give them to you. 
INSTRUCTION NO. 
If you decide for the Plailltiffs on the question of liability with respect to their 
claims, you must then fix the amount of money that will reasonably and fairly compensate them 
for any of the following elernents of damages proved by the evidence to have resulted as a 
~~atural  and ordinary consequence of a Defendant's breach or been reasonably expected by all 
parties to the contract, at the time the contract was made, as being the probable result of breach 
of the contract, or a Defendant's negligence, breach of f iduc iq  duties, fraud, misrepresentation, 
constructive fraud, or other wrongful conduct of the Defendants: 
1 .  Those losses and expenses which have occurred and which may fairly and 
reasonably be considered as arising in the usual course of things from a 
Defendant's breach of the contract and those losses which may 
reasonably be supposed to have been in the contemplation of both parties 
as a probable result of such a breach when the contract was made. 
2. The expenses, if any, which a Plaintiff reasonably incurred in anticipation 
of or preparation for performance of the contract. 
3. All other damages, shown by the evidence, incurred as a result of a 
Defendant7 s breach. 
4. A reasonable amount which will compensate Plaintiffs for all actual 
detriment proximately caused by a Defendant's wrongful conduct. 
5.  An amount which will fairly and justly compensate Plaintiffs for an injury 
to their credit standing caused by a Defendant's wrongful conduct. 
Whether any of these elements of damages has been proved by the evidence is for 
you to determine. 
In considering m y  axvard of dmages you are advised that under Idaho law a real estate 
agent" ccomp'tiance xvith his fidueiaq duties is a condition precendent to collecting a 
commission. Stated otherwise, if you find that any Defendant agent breached his f iduc iq  duties 
in the transaction at issue herein, he may not retain the commission taken and such a sum should 
be ak'vaded as damages. 
In making your determination, you should consider factors, including: 
1. The seriousness and timing of the violation; 
2. The u7illfulness of the breach; 
3. The potential for, or actual harm to the principal; and 
4. Whether the agent completed a divisible portion of his contract duties before the 
breach occurred for compensation can be determined. 
, ~ n  INSTRUCTION NO. 
In fixing the amount of money which will reasonably and fairly compensate the plaintiffs, you 
are to consider that a person who is damaged must exercise ordinary care to minimize the damage and 
to prevent further damage. Any loss which results from a failure to exercise such care cannot be 
recovered. 
lNSTKUCTION NO. 44 
The law forbids you to determine any issue in this case by chance. Thus, if you 
determine that a party is entitled to recover, you must not arrive at the amount of damages to be 
awarded or any percentage of negligence by agreeing in advance to take the independent 
estimate of each juror of h e  amount to be awarded and then to average such estimates to set the 
amount of your award or such percentage of negligence. 
INSTRUCTION NO. 45 
If you find that a Defendar~t's (Todd Bohn, John Merzlock, Goldwell 
Banker) actions which proximately caused injury to a Plaintiff, were an extreme 
deviation fkom reasonable standards of conduct and that these acts were perfomed by a 
Defendant with fraud, wantonness, or gross negligence you may, in addition to any 
compensatowy damages to which you find a Plaintiff entitled, award to such Plaintiff an 
mount which will punish the Defendant and deter the Defendant and others from 
engaging in similar conduct in the future. 
INSTRUCTION NO. 45 -A 
Kegsding punitive damages, the word "wantonness" is synonymous with the 
word "outrageous." 
INSTRUCTION NO. -&- 
Gross negligence is distinguished as a matter of degree f r o ~ ~ ~  ordinary 
negligence, which is defined elsewhere in these instructions. Gross negligence is great 
negligence -- that is, negligence of a high degree; it is evidenced by the lack of even slight 
care or diligence. 
INSTRUCTION NO. 
Willful and want011 misconduct is present if a Defendant intentionally does or 
fails to do an act, knowing or having a reason to know facts which would lead a reasonable 
person to realize that their conduct not only creates unreasonable risk of h a m  to another, but 
involves a high degree of probability that such harm would result. 
INSTRUCTION NO, (i8 
The Plaintiffs do not need to show an evil intent on the part of a Defendmt in 
order to be entitled to punitive damages against any Defendant. The Plaintiffs need only show 
that a Defendant acted with an understanding of or a disregard for the likely consequences of his 
actions. 
The evidence must show a Defefeadmt acted in a manner that was an extreme deviation 
from reasonable standards of conduct, and with an understanding or disregard for its likely 
consequences. The justification for punitive damages must be that a Defendant acted with an 
extremely harmful state of mind, whether that state be termed malice, oppression, fraud or gross 
negligence. 
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JURY INS.TRUCTION NO. 37 
In general, any party who asserts the existence of certain facts has the burden of 
proving that these facts are more probably true than not true. In this case, as explained in 
other instructions, the Plaintiffs have the burden of proving the existence of certain facts by 
clear and convincing evidence, which is a higher burden. It means that the Plaintiffs must 
prove that the truth of those facts is highly probable. 
INSTRUCTION NO. 
Co~~structive fraud includes all acts, omissions and concealme~its involving a 
breach of legal or equitable duty, trust, or confidence and resulting in damage to another. 
A Plaintiff has the burden of proving each of the following on a claim for 
"constructive fraud": 
1. There was a relationsllip of trust or confidence between a Plaintiff and a 
Defendant. 
2. A Defendant concealed something, or acted or hiled to act, when 
Defendant had a legal or equitable duty to act in a Plaintiff's best interest . 
3. Damage(s) were caused by Defendant's concealment, act or omission. 
If you find from consideration of all the evidence that each of these propositions 
has been proved by clear and convincing evidence, then you should decide the nature and 
x* 
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extent of the Plaintiff's damages and enter a verdict for the Plaintiff. If you find from 
your consideration of all the evidence that any of the foregoing have not been proven by 
clear and convincing evidence, then your verdict should be for the Defendant(s) on the 
claim for "constructive fraud." 
&" d INSTRUCTION NO. 3 ,. 
Neither actual dishonesty of purpose nor intent to deceive is an element of 
constructive fraud. 
INSTRUCTION NO. sp 
The Plaintiffs have the burden of proving each of the following propositions on 
their claims of "actual fraud": 
1. That a Defendant made to a Plaintiff or his attorney a statement of past or 
existing fact; 
2. That the statement was false; 
3. That the statement was material under all the circumstances; 
4. That when a Defendant made the statement, he knew it was h l se  or did not 
know whether it was true; 
5.  That a Defendant intended that the Plaintiff or his attorney would act on the 
basis of the statement in about the manner in which he did act; 
6.  That the Plaintiff or his attorney did not know that the statement was false; 
7. That the Plaintiff or his attorney did rely on the truth of the statement in his 
subsequent actions; 
8. That the Plaintiff or his attorney acted reasonably under all the circuinstances in 
relying upon the statement; 
9. That a Plaintiff suffered damages that were proximately caused by reliance on 
Defendant's statement. 
If you find from your consideration of all the evidence that the elements of fraud 
have been proved by clear and convincing evidence. then you should decide the nature and 
extent of the Plaintiffs' damages and enter a verdict for the Plaintiff. If you find from your 
consideration of all the evidence that any of the foregoing propositions has not been proved by 
clear and convincing evidence, then your verdict should be for the Defendant on this claim. 
INSTRUCTION NO. s - 4  
You are instructed that it is no defense to fraud that a victim of fraud made no 
independent investigation to ascertain the truth of a statement the victim believed or that- the 
victim did not exercise due caution. 
INSTRUCTION NO. Lg 
In considering the mount  of punitive damages you may award against Defendants Todd 
Bohn, John Merzlock, Coldwell Banker, you may consider that Defendant's financial 
inibmation to determine what amounts will deter that Defendant and others similarly situated 
from engaging in such conduct in the future. 
You have been permitted to hear evidence pertaining to said Defendant's wealth and 
financial condition. This evidence was admitted for your consideration only with reference to 
the question of exemplary or punitive damages in light of all other evidence before you, if you 
i 
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determine that such an award should be made in this case. 
INSTRUCTION NO. & 
In this case you will return a special verdict, consisting of a series of questions which 
you should answer. There are individual questions about the negligence or lack of negligence of each 
party and other specific questions about the amount of damages. In answering each question you must 
be persuaded, considering all the evidence in the case, that your c l ~ ~ i c e  of answers is more probably 
true than not true. Since the explanations on the form which you will have are part of my instructions 
to you, I will read the verdict form to you and explain it. It stasts: 
"We, the jury, answer the questions submitted to us in the special verdict as follows: 
QUESTION NO. 1: Did one or more Defendants breach a fiduciary duty, which was a 
proximate cause of damage(s) to Darren Kuhn? 
Answer: Y e s  No-. , , 
If you answered the above question "Yes" go on to Question No. 2. If you answered the 
above question "No", then skip Question 2. 
"QUESTION NO. 2: We find that the followilig Defendants breached a fiduciary 
duty, which was a proximate cause of dainage(s) to Darren Kuhn: 
(a) The Defendant Todd Bohn Answer: Yes- No . 
(b) The Defendant John Merzlock Answer: Y e s  No-. 
(c) The Defendant Kelly Fisher Answer: Y e s  No . 
(d) The Defendant Ron Bitton Answer: Yes- No . 
QUESTION NO. 3: Did one or more Defendants breach a fiduciary 
duty which was a proximate cause of damagejs) to Roger or Frances Schei, or Schei Developn~ent 
Company? 
Answer: Y e s  No-. ,, 
If you answered the above question "Yes" go on to Question No. 4. If you answered the 
above question "No", then skip Question 4. 
"QUESTION NO. 4: We find that the following Defendants breached a fiduciary duty, 
which was a proximate cause of darnage(s) to Roger or Frances Schei, or Schei Development 
Company: 
(a) The Defendant Todd Bohn Answer: Yes- No-. 
(bj The Defendanl John Merzlock Answer: Yes- No-. 
(c) The Defendant Kelly Fisher Answer: Y e s  No-. 
(d) The Defendant Ronald Bitton Answer: Yes- No-. 
QUESTION NO. 5: Was there negligence on the part of the Defendant Todd Bohn, 
which was a proximate cause of dmage(s) suffered by one or more of the Plaintiffs? 
Answer: Y e s  No-. 
QUESTION NO. 6: Was there negligence on the part of the Defendant John Merzlock, 
which was a proximate cause of damage(s) suffered by one or more of the Plaintiffs? 
Answer: Y e s  No - .
QUESTION NO. '7: Was there negligence on the part of the Defendant Kelly Fisher, 
which was a proximate cause of damage(s) suffered by one or more of the Plaintiffs? 
Answer: Yes No , 
QUESTION NO. 8: Was there negligence on the part of the Defendant Ronald Bitton, 
which was a proximate cause of damage(s) suffered by one or more of the Plaintiffs? 
Answer: Yes- No-. 
QUESTION NO. 9: Was there negligence on the part of Plaintiff Darren G. Kuhn 
which was a proximate cause of the damages suffered by Darsen G. Kuhn? 
Answer: Yes - No . 
QUESTION NO. 10: Was there negligence on the part of the Plaintiffs Roger J. Schei 
or Frances Schei which was a proximate cause of the damages suffered by Roger J. Schei or Frances 
Schei? 
Answer: Yes N o  ." 
You axe now to compare the negligence of the parties. If you answered any of Question 
Numbers 5 through 10 "Yes," then insert in your answer to Question Nos. 1 1 and 12, the percentage of 
negligence you find attributable to each party. Your percentages must total 100%. 
""QUESTION NO. 11: We find that the following parties contributed to the cause of 
the PlaiiltiEDmen G. Kuhn's damages in the following percentages : 
(a) The Defendant Todd Bohn Yo 
(b) The Defendant John Merzloek YO 
(c) The Defendant Kelly Fisher Yo 
(d) The Defendant Ronald Bitton % 
(e) Bron Rammell YO 
(f) The Plaintiff Darren G. Kuhn YO 
100% 
t @q 
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J~ The total percentage must equal 100%. 
QUESTION NO. 12: We find that the following parties contributed to the cause of the 
Plaintiffs Roger Schei, Frances Schei, or Schei Development Company's damages in the following 
percentages: 
(a) The Defendant Todd Bohn YO 
(b) The Defendant John Merzlock YO 
(c) The Defendant Kelly Fisher YO 
(d) The Defendant Ronald Bitton YO 
(e) The Plaintiffs Roger Schei or Frances Schei YO 
100% 
The total percentage must equal loo%." 
If the percentage of negligence attributed to a Plaintiff is equal to or greater than the 
percentage of negligence attributed to Defendant, then you will not answer any further questions, 
but will sign the verdict. 
If the percentage of negligence attributed to a Plaintiff is less than the percentage of 
negligence attributed to any Defendant, proceed to Question Nos. 13, 14, 15 and 16. 
3 8  1 
llnder Idaho law, a negligent Plairrtiff is barred from recovering dmages  from a 
negligent Defendant, if the PlaintifPs negligence is found to be greater than or equal to the 
Defendant's negligence. Thus, a jury finding that 50% of the negligence is attributable to the Plaintiff 
would preclude any recovery by the Plaintiff. If a Plaintiff is .found to be negligent to any degree, the 
amount of damages a Plaintiff recovers will be reduced by the court in proportion to the percentage of 
negligence give11 to a Plaintiff. You must determine the total amount of damages a Plaintiff has 
incurred. 
If you answered any of the above Question Nos. 1 through 12 'Yes,' proceed to 
Question Nos. 13, 14, 15, and 16. If you answered all previous questions No,'  then you will not 
answer Question Nos. 13, 14, 15, and 16, but will proceed to Question No. 17. 
"QUESTION NO. 13: What damages are to be awarded to Plaintiff, Darren G. Kuhn 
for breach of fiduciary duty and/or the negligence of Defendants Todd BohdJohn MerzlocM Kelly 
'i 
Fisher/Coldwell Banker? 
2 
- ,  Answer: $ 
* 
QUESTION NO. 14: What damages are to be awarded to Plaintiff, Darren G. Kuhn 
for breach of fiduciary duty and/or the negligence of Defendants Ron BittodProfessional Escrow 
Services? 
Answer: $ 
QUESTION NO. 15: What damages are to be awarded to Plaintiffs, Roger Schei, 
Frances Schei or Schei Development Company for breach of fiduciary duty and/or the negligence of 
Defendants Todd BohnlJohn MerzlocklKelly Fisher/Coldwell Banker? 
Answer: $ 
QUESTION NO. 16: What damages are to be awarded to Plaintiffs, Roger Schei, 
Frances Schei or Schei Development Company for breach of fiduciary duty and/or the negligence of 
Defendants Ron BittonlProfessional Escrow Services? 
Answer: $ 
'"QUESTION NO. 17: We find that one or more of the following Defendants breached 
an express or implied contract with Dasren G. Kuhn, which was a proximate cause of any damages to 
Darren G. K u h :  
(a) The Defendant Todd Bohn Answer: Yes__ No-. 
(b) The Dekndant John Merzlock Answer: Yes- No . 
(c) The Defendant Kelly Fisher Answer: Yes- No-. 
(d) The Defendant Ron Bitton Answer: Y e s  No-. 
QUESTION NO. 18: We find one or more of the following Defendants breached an 
express or implied contract with Roger and Frances Schei, which was the proximate cause of any 
damages to Roger and Frances Schei: 
(a) The Defendant Todd Bohn 
(b) The Defendant John Merzlock 
Answer: Yes No-. 
Answer: Y e s  No-. 
(c) The Defendant Kelly Fisher Answer: Y e s  No-. 
(d) The Defendant Ron Bitton Answer: Y e s  No-. 
QUESTION NO. 19: We find the Plaintiff Darren G. Kuhn is entitled to damages 
against each of the followir~g Defendants for breach of express or implied contract: 
(a) The Defendants Todd Bohn, John Merzlock, Kelly Fisher 
Answer: $ 
(b) The Defendant Ron Bitton Answer: $ 
QUESTION NO. 20: We find the Plaintiffs Roger or Frances Schei or Schei 
Development Company are entitled to damages against each of the following Defendants for breach of 
express or implied contract: 
(a) The Defendants Todd Bohn, John Merzlock, Kelly Fisher 
(b) The Defendant Ron Bitton 
Answer: $ 
Answer: $ ,> 
QUESTION NO. 21: Are Roger and Frances Schei entitled to a refund of the real 
estate commission they paid to Coldwell Banker regarding the sale of Manning Lane; if so, what 
mount?  
Answer: $ 
QUESTION NO. 22: Were Defendant Todd Bohn's actions an extreme deviation from 
reasonable standards of conduct and were they performed with fraud, wantonness, or gross negligence 
regxding Darren G. Kuhn? 
Answer: Y e s  No-. 
QUESTION NO. 23: Were Defendant John Merzlock's actions an extreme deviation 
from reasonable standards of conduct and were they performed with fraud, wantonness, or gross 
negligence regarding Darren G. Kuhn? 
Answer: Yes No ___. 
QUESTION NO. 24: Were Defendant Coldwell Banker's actions an extreme 
!,* 
i b  deviation from reasonable standards of conduct and were they performed with fraud, wantonness, or 
/' 
gross negligence regarding Darren G. Kuhn? 
Answer: Yes No - 
QUESTION NO. 25: Were Defendant Todd Bohn's actions an extreme deviation from 
reasonable standards of conduct and were they performed with fraud, wantonness, or gross negligence 
regarding Roger and Frances Schei? 
Answer: Y e s  No-. 
QUESTION NO. 26: Were Defendant John Merzlock's actions an extreme deviation 
from reasonable standards of conduct and were they performed with fraud, wantonness, or gross 
negligence regarding Roger and Frances Schei? 
Answer: Yes - No -. 
QUESTION NO. 27: Were Defendant Coldwell Banker's actions an extreme 
deviation from reasonable standards of conduct and were they performed with fraud, wantonness, or 
gross negligence regarding Roger and Frances Schei. 
Answer: Yes ,, No -* 
31r"Y 
If you answered any of Question Nos. 22,23,24,25,26 or 27 "Yes'', then please 
answer Question Nos. 28 and 29. If you answered all of Question Nos. 22,23, 24,25,26 or 27 "No," 
then you should sign the verdict form as explained in another instruction and give it to the Bailiff. 
"QUESTION NO. 28: What amount of punitive damages are awarded to Darren G. 
Kul~n as a result of the conduct of: 
(a) The Defendant Todd Bohn Answer: $ 
(b) The Defendant John Merzlock Answer: $ 
(c) The Defendant Coldwell Banker Answer: $ 
QUESTION NO. 29: What amount of punitive damages are awarded to Roger and 
Frances Schei or Schei Development Corporation as a result of the conduct of: 
(a) The Defendant Todd Bohn Answer: $ 
(b) The Defendant John Merzlock Answer: $ 
(c) The Defendant Coldwell Banker Answer: $ , , 
Finally, you should sign the Verdict form as explained in another instruction. 
Presiding jurorIForeperson 
55 INSTRUCTION NO. -
If it becomes necessqr during your deliberations to comnlunicate with me, you may send 
an note signed by one or more of you to the bailiff. You should not try to communicate with me 
by any other means other that such a note. 
During your deliberation, you are never to reveal to myone how the jury stands on any of 
the questions before you, numerically or otherwise, unless requested to do so by me. 
946 JURY INSTRUCTION NO. 
Members ofthe Jury: In order to return a verdict, it is necessary that at least three- 
fourths of the jury agree. Your verdict must represent the considered judglnent of each juror 
agreeing to it. 
It is your duty, as jurors, to consult with one axlother and to deliberate with a view to 
reaching an agreement, if you can do so without violence to individual judgment. Each of 
you must decide the case for yourself, but do so only after an impartial consideration of the 
evidence with your fellow jurors. In the course of your deliberations, do not hesitate to 
reexamine your own views and change your opinion if convinced it is erroneous. But do 
not surrender your honest conviction as to the weight or effect of evidence solely because 
of the opinion of your fellow jurors, or for the nlere purpose of returning a verdict. 
You are not partisans. You are judges --judges of the facts. Your sole interest is to 
ascertain the truth from the evidence in the case. 
p-j! INSTRUCTION NO. 2 
I have outliiled for you the rules of law applicable to this case and have told you of some 
of the matters which you may consider in weighing the evidenee to determine the facts. In a few 
minutes counsel will present their closing remarks to you; and then you will retire to the jury 
room for your deliberations. 
The attitude and conduct of jurors at the beginning of their deliberations are important. It 
is rarely productive for a juror, at the outset, to make an emphatic expression of his or her 
opinion on the case or to state how he or she intends to vote. When one does that at the 
beginning, your sense of pride may be aroused; and you may hesitate to change your position, 
even if shown that it is wong.  Remember that you are not partisans or advocates, but are judges. 
For you, as for me, there can be no triumph except in the ascertainment and declaration of the 
truth. 
Consult with one another. Consider each other's views; and deliberate with the objective 
of reaching an agreement, if you can do so without disturbing your individual judgment. Each of 
you must decide this case for yourself; but you should do so only after a discussion and 
consideration of the case with your fellom j urors. 
INSTRUCTION NO. 
Upon retiring to the jury room, select one of you as a presiding juror, who will preside 
over pour deliberations. 
A verdict may be reached by three-fourths of your number, or nine of you. As soon as 
nine or more of you shall have agreed upon a verdict, you should fill it out, if necessary, ai1d 
have it signed. If your verdict is ur~animous, your presiding juror alone will sign it; but if nine or 
more, but less than the entire jury, agree, then those so agreeing will sign the verdict. 
As soon as you have completed and signed the verdict(s), you will notify the bailiff, who 
will then return you into open court. 
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IN THE DISTMCT COURT OF THE: SIXTH JUDICIAL DISTRICT 
' ,-q f; ;; 12 C9 
IN AND FOR THE STATE OF IDAHO, COUNTY OF BANNOCK 
a : 
DAMEN G. KUEiN,an individua1,SCHEI) 
DEVELOPMENT COWORATION, an ) 
Idaho corporation, ROGER J. SCHCI, an) 
Individual, and FMNCES R. SGHEI, an ) 
Individual, 1 CASE NO. GV2000-0003007-OC 
1 Old CASE NO. CVOG00-02226 
Plaintiffs, 1 MINUTE ENTRY AND ORDER 
vs. 
1 
1 
1 
COLDWELL BANKER LANDMAW, j 
INC ,., an Idaho corporation d/b/a 1 
KELLER WILLIAMS MALTY EAST ) 
IDAHO PROFESSIONAL ESCROW ) 
SERVICES, INC., an Idaho corporation, ) 
Corporation, KELLY FISHER, an 1 
gf Individual, TODD BOHN, an individual ) q7. !, JOHN MERZLOCK, an individual 
r" 
) 
RONALD BITTON, an individual 1 
) 
Defendants. ) 
The above entitled matter came before the Court this 7") day of January 2003, for 
Jury Trial. Lowell N. Hawkes and Bron M. Rmlmell appeared on behalf of Plaintiff 
Darren Kuhn. Norman G. Reese appeared on behalf of Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Sehei.. David C. Nye and Thomas Lyons, 
appeared on behalf of Defendants, Coldwell Banker Landmark, Inc.n/k/aLandmark Real 
Estate Inc., d/b/a Keller Williams Realty East Idaho Professional Escrow Services, Inc., 
Kelly Fisher, and John Merzlock. Thomas J. Holmes counsel for Defendant Ronald 
Bitton and Idaho Professional Escrow Services, Inc., 
The Court introduced court staff, counsel and parties. The Clerk called thirty-four 
proposed jurors and swore them on Voir Dire. 
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Court recessed at 10:40 a.m., and advised proposed jurors to r e t m  by 1 I :00 a.m. 
During the recess the Court was advised that proposed juror Lisa Conyers was 
called out of the courtroom due to a medical emergency with her daughter at the 
daughter's school. Thereafter, the Court advised that proposed jurors were limited to 2 
remaining n m e s  to be called. The Court recommended that additional proposed jurors 
be sought and counsel concurred with the Coust that Bannock County employees could 
be called to serve. 
Lin %itwort.h Ryan Lo-fius 
Rodney Peterson Michelle Corbridge 
Merinda Halladay Todd Packer 
Brandon Morrison Cl-uristy Thompson 
Jeslynn Schmidt Lewis Mansfield 
Kristen Horsley Chris Axenty 
Daniel Mcraw Teresa Powell 
Emily Strawn Tyler Pearson 
i Linda Parkinson Paul Peterson 
A Jill Broncho Adam Velasquez 
Nicholas Allen Daniel Rymer 
Candace Nelson Frank Rosa 
Mary Broberg William Ames 
M.R. Thomas Larry Scott 
Joan Hansen Bettie Bannister 
Clifton Garbett Timothy Tripple 
Lany Gal-un Joan Maloff 
Robert Stroud Iris Bernier 
Karen Barron James R. Weeks 
Michelle Houte-Zaharias 
Barbara Simmol-us Tawnya Clark 
Excused: 
James Hansen 
Ryann Loftus 
Lin Whitworth 
Jeslynn Schmidt 
Chris Axenty 
M.R Thomas 
Joan Hansen 
Clifton Garbett 
Linda Parkinson 
Jill Broneho 
Brandon Morrison 
Frank Rosa 
Ken Maland 
Alfredo Vera 
Bettie Bannister 
Christie Ingelstrom 
Darrell Roberge 
James Hansen 
Charles Cole 
Bryn Malmgren 
Lisa Conyers 
Ken Maland 
Angela Silcock 
Jona Brasher 
Janet Mark 
Donalin Rowland 
Vern Combs 
John Mayne 
Ken Murdock 
Alfiedo Vera 
Curtis Walcker 
Geoff Ranere 
Steve Herzog 
Craig Stowell 
Robyn Harding 
Tyler Gravatt 
Brandi Perkins 
Michelle Corbridge 
Adam Velasquez 
Vern Combes 
Jodee DeWall 
Ken Murdock 
Angela Silcock 
Curtis Walcker 
Larry Gahn 
Karen Corrigan 
Samantha Steed 
Gary Howell 
Dustin Casper 
Jodee DeWall 
Sonia Norris 
Bradley Lemmon 
Richard Day 
Daniel Gneiting 
Kristy Muir 
James Underwood 
Teri Peterson 
Debra Lish 
Leslie Galles 
Carol Ottley 
Christie Ingelstrom 
Carl Holm 
David Powers 
Stephanie Talbot 
Shonnie Pierson 
Darrell Roberge 
KYisty Muir 
Charles Cole 
Kristen Horsley 
Daniel Mcraw 
Bradley Lemmon 
Tyler Pearson 
Todd Packer 
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B yrn Malmgrer~ Dustin Casper Jim fYeeks Mary Broberg 
William Ames Sonia Norris Larry Scott Samantha Steed 
Merinda Halladay Carol Ottley Emily S t r aw  Shonnie Pierson 
Barbara Simrnons Christy Thompson 
Court recessed at 1 :30 p.m., the jurors were admonished and reconvened at 2:40 
p.m. The Court noting that all jurors, counsel and parties are present. 
Counsel, Lowell N. Hawkes gave opening statement. 
Counsel, Norman G. Reece, gave opening statement. 
Counsel, David Nye, gave opening statement. 
Counsel, Thomas Holmes. gave opening statement. 
Court recessed for the day at 4:40 p.m., the Court admonishing the jurors and 
advised to reconvene on Wednesday, January 8,2003. at 9:00 a.m. 
Court reconvened on Wednesday, January 8,2003, at 9:20 a.m. outside the 
presence of the jury Plainiff s Exhibit Book after the redaction of Exhibit #SO and 
amendment to Exhibit #30 letter to Coldwell Banker re proposed settlement with 
handwritten response from John Merzlock. 
Thereafter Plaintiffs Exhibit Book, containing Exhibit's 1 through 59, wit11 #50 
being redacted and correction to #30, was ADMITTED INTO EVIDENCE. 
Plaintiff's counsel Lowell N. Hawkes called Todd Bohn, who was sworn and 
testified. 
Witness, Todd Bohn's deposition was published. 
Court recessed at 10:40 a.m., and reconvened outside the presence of the jury. 
The Court advised that a note had been received from Juror i f1 0, Carol Ottley, advising 
she might have been processor on the closing, and Carol Ottley was thereafter 
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Mike was recalled, admonished he is still under oath, and the jurors questions 
were submitted to the witness. 
No questions were asked and the witness was excused. 
Plaintiffs counsel, Lowell Hawkes, thercafter called John L. Merzlock, Jr., who 
was sworn and testified, 
Court recessed at 10:35 a.m., and reconvened at 10:50 a.m. 
Mr. Merzlock continued testimony. 
The deposition of John Merzlock dated December 12,2002, was published. 
Noon recess was taken, the jurors admonished and advised to reconvene at 1 :30 
Court reconvened at 1 :30 p.m., outside the presence of the jury, and several 
matters were discussed. 1) a note from juror Merinda Walladay; comments and 
recommendations of counsel were heard and there were no problems with the contents of 
Ms. Halladay's note; 2) regarding Plaintiffs Exhibit #30 and said exhibit shall remain as 
amended; and 3) discussion regarding the questions of jurors for specific witnesses. 
The jury was returned to the Courtroonl and Mr. Merzlock continued testimony. 
Court recessed at 3:00 p.m. and reconvened at 3:20 p.m., the Court noting all 
jurors, parties and counsel are present. 
Mr. Merzlock continued testimony. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
questions propounded by Juror #3 and #13, and the witness answered. The questions 
were filed in the Juror Questionnaire file. 
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Witness excused. 
PlaintifFs counsel. Lowell N. Hawkes, called Kellen ""Kelly" B. Fisher, who was 
sworn and testified. 
The deposition of Kelly Fisher dated December 9,2002, was published. 
Court recessed at 5:00 p.m., the jurors adnzonished and advised to reconvene on 
Friday, January 10,2003, at 9:00 a.m. 
1% * 
, a Court reconvened on Friday, January 10,2003, at 945  a.m., the Court noting all 
l S  
jurors, and counsel are present. 
Kelly Fisher was recalled, admonished he is still under oath and continued 
testimony 
Court recessed at 10:35 a.m., and reconvened at 10:50 a.m., Mr. Fisher recalled, 
admonished and continued testimony. 
Noon recess taken, the jurors admonished and advised to reconvene at 1 :30 p.m. 
Court recessed at 1 :35 p.m., outside the presence of the jury, and a note received 
from Juror #13, which was read to coullsel and the parties and thereafter with the Juror 
and there was no objection to the note's contents the note was filed. The J~try was 
returned to the courtroom. 
Kelly Fisher was recalled, admonished he is stiil under oath, and continued 
testimony. 
Court recessed at 3.00 p.m., jurors admonished and reconvened at 3: 15 p.m., the 
Court noting all jurors, parties and counsel are present. 
Kelly Fisher recalled, admonished he is still under oath and continued testimony. 
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Gourt recessed at 5:00 p.m., the jurors admonished and advised to reconvene at 
9:00 a.m. on Tuesday, Jmuary 14,2003. 
On Tuesday, January 14.2003, juror, Carol Ottley, submitled a note to the Court 
regarding a personal situation and requested to be released from jury duty. 
Outside the presence of the jury, with all counsel present, the Court reiterated 
Juror Ottlep's request to be dismissed from duty. All counsel concurring, Carol Ottley 
was released from jury duty. 
Thereafter, the znd alternate juror, Samantha Steed, was moved into Carol Ottley's 
d 
position on the jury. 
Court reconvened at 9:05 a.m. with the Court noting all jurors, parties and counsel 
are present. 
Kelly Fisher was recalled, admonished he is still under oath and continue 
testimony. 
Plaintiff's Exhibit #6 1, Deed of Trust on the Mountain Park Deed of Trust on 
Mountain Park property recorded at Bannock County Recorder's Office as 5596001 852 on 
February 2, 1996, was marked for identification purposes and same was admitted into 
evidence. 
Court recessed at 10:30 a.m., and the jurors admonished. 
Court reconvened at 10:55 a.m., the Court noting all jurors, parties, and all 
counsel with the exception of Norman Reese, who had a hearing in another courtroom, 
were present. 
Kelly Fisher was recalled, admonished, and continued testimony. 
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Juror's questions were wfitten, submitted to the Court and counsel for objectio~ls 
and the court noted whether or not the question relevant. cChereafter the Court read the 
questions propounded by Juror #6, and the witness answered. The questions were filed in 
the Juror Questionnaire file. 
The witness was excused. 
Court recessed at Noon, the jurors admonished and advised to reconvene at 1 :35 
p.m. 
Court reconvened at 1 :40 p.m., the Court noting all jurors, parties and counsel 
with the exception of Bron Rarnmell who was excused due to a hearing in Boise, with 
respective counsel concurring he could be excused. 
Plaintiff called Defendant Ronald Wayne Bitton, who was sworn and testified. 
Defendant, Ronald Wayne Bitton's deposition dated December 30,2002, was 
published. 
Plaintiffs Exhibit 23A, Professional Escrow Services, Inc. Lease Option 
Settlement Statement signed by Roger and Frances Schei was marked for identification 
purposes and same was admitted into evidence. 
Plaintiffs Exhibit 24A, Professional Escrow Services, Inc.. signed by Darren and 
Jacqueline Kunz, was marked for identification purposes and same was admitted into 
evidence. 
Court recessed at 3:00 p.m., jurors admonished, and reconvened at 3:20 p.m., the 
Court noting all jurors, parties and counsel, with the exception of Bron Rammell who is 
excused. 
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Ron Bitton was recalled, admonished he is still under oath, and continued 
testimony. 
Plaintifrs Exhibit 28A, a photocopy of Exhibit 28, 1013 1197 letter to Ron Bitton 
from Dial, Looze & May, regarding Warranty Deed, was marked for identification 
purposes and same was admitted into evidence. 
Defendant's Exhibit V, Pro.fessiona1 Escrow Service Escrow History Report 
regarding payrnents of Roger and Frances Schei, was marked for identification purposes 
and same was admitted into evidence. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Juror #14, and the witness answered. The questions were filed 
in the Juror Questionnaire file. 
Plaintiff recalled Mike Johnston who was admonished he is still under oath and 
testified. 
No questions were propounded by the jurors. 
Court recessed at 450  p.m., the jurors admonished and advised to reconvene at 
9:00 on Wednesday, January 15,2003. 
Court reconvened at 9:02 a.m., on January 14,2003. The Court noting all jurors, 
parties and counsel are present. 
Plaintiff recalled Mike Johnston who was admonished he is still under oath and 
testified. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
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cluestion propounded by Juror iV3 on J a n u q  15,2003, and the witness answered. The 
questions were filed in the Juror Questionnaire file. 
Defendant's Exhibit AA, Promissory Note dated October 28, 1997 was marked 
for identification purposes and same was admitted into evidence. 
Plaintiff calls plaintiff Darren Kulrrn who was sworn and testified. 
Plaintiffs Exhibit 62, original Check for $400.00 dated September 10, 1997. Home 
appraisal on 7 12 Mountain Park was marked for identification purposes and same was 
admitted into evidence. 
i 
(4 3 Court recessed at Noon, the jurors admonished and advised to reconvene at 1 :30 3) i 
3 p.m. 
Court reconvened at 2: 10 p.m. The Court noting all jurors, parties and counsel 
are present. 
Defendant's Exhibit BB, Deed Of Reconveyance dated July 24, 1998 was marked 
for identification purposes and same was admitted into evidence. 
Stipulation of the parties that all Defendant's Exhibit's A-N in binder are hereby 
admitted. Defendant's Exhibit's S and GG are reserved. 
Defendant's Exhibit KK, Settlement Statement dated February 2, 1996. Marked 
for identification purposes and same was admitted into evidence. 
Plaintiffs Exhibit 63, filer on Agency Law In Idaho dated July 1, 1996. Marked 
for identification purposes and same was admitted into evidence. 
Court recessed at 5:00 p.m., the jurors admonished, and advised to reconvene on 
Thursday, January 16,2003, at 9:00 a.m. 
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Court reconvened on Thursday, Januay 16,2003, at 9:00 a.m., the Court noting 
all jurors, parties and courtsei are present. 
Plaintiff> Uarrert Kuhn, was recalled, admonished he was under oath and 
continued testimony. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafier the Court read the 
question propounded by Jurors #4,5, and 10, on January 16,2003, and the witness 
answered. The questions were filed in the Juror Questionnaire file. 
The witness was excused. 
Plaintiff called Bron N. Rammell, who was sworn and testified. 
Plaintiffs copied Exhibits ##25 and #26, were replaced with the original exhibits. 
At 10:00 a.m., the jury was excused based on an objection by Defendant's counsel 
Mr. Nye regarding fraud regarding Exhibits #25 and #26. 'The Court received oral 
argument of counsel. Court will allow the testimony concerning the alleged 
conversations of Mr. Rarnmell and Mr. Fisher. Objection was noted for record, 
testimony will be allowed, whether or not there was an agreement is up to the jury. Mr. 
Nye, continued his objection on the record. Mr. Nye objected to #32 also, in advance. 
At 10: 10 a.m., the jury was returned to the courtroom, Mr. Rammell continued 
testimony. 
Court recessed at 10:40 a.m., the Court admonishing the jurors, and reconvened at 
11 :05 a.m., the Court noting all jurors, parlies and counsel are present. 
Bron Rammell recalled, admonished, and continued his testimony. 
The deposition of Bron Rammell, dated was published 
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Juror's questions were written, submieed to the Court and counsel .for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #3, on January 16,2003, and the witness answered. The 
questions were filed in the Juror Questiormaire file. 
Witness excused. 
Court recessed for Noon recess at 12: 10, jurors admonished, and advised to 
reconvene at 1 :30 p.m. 
Court reconvened at 1:35 p.m., the Court noting all jurors, parties and respective 
counsel present. The Court compliments counsel on the preparation of exhibits for 
, .- 
7 
b* jurors. 
Plaintiff Kuhn's counsel, Mr. Hawkes, requested the Court take judicial notice in 
the Amended Complaint of Paragraphs 44, 56, and 57 to which Defendant, Coldwell 
Banker has entered denials. 
Thereafter, Mr. Hawkes read Paragraphs, 44, 56, and 57, to which Defendant, 
Coldwell Banker has entered denials. 
Plaintiff Schei's counsel, Norman Reece, called Tayna Schei, who was sworn and 
testified. 
Jury was removed on an objection by Mr. Nye regarding relevancy of Mr. 
Hawke's questioning of witness, Tayna Schei. The Court received oral argument of 
counsel and the objection was considered. Thereafter the Court advised it will instruct 
the jury that whoever a party to a lawsuit talks with prior to trial is not relevant to the 
merits of the case. The jury was returned to the courtroom. 
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The Court inquired if there were any Jmor's questions m d  there were none of this 
witness. 
The witness was excused. 
Plaintiff's counsel Norman (4. Reece called Plaintiff Frances Schei, who was 
sworn and testified. 
Juror's questions were writien, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #2,3, and 14, on January 16,2003, and the witness 
answered. The questions were filed in the Juror Questionnaire file. 
The witness was excused. 
Plaintiff Schei's counsel, Norman G. Reece, called Plaintiff Roger Schei, who 
was sworn and testified. 
Plaintiff Schei's Exhibit #300, First Security Bank Loan Payoffiquote dated 2-5- 
1999, was marked for identification purposes and same was stipulated into evidence. 
Plaintiff Schei's Exhibit #301, Settlement Statement dated 1-22-99, was marked 
for identification purposes and same was stipulated into evidence. 
Plaintiff Schei's Exhibit #302, Consunier.com credit report of Roger Schei dated 
12-3-2002, was marked for identification purposes and same stipulated into evidence. 
Plaintiff Schei's Exhibit #303, Letter to Roger Schei dated July 14, 2002, from 
CitiFinancial, was marked for identificatioin purposes and same stipulated in evidence. 
Plaintiff Schei's Exhibit #304, 1040 of Roger and Frances Schei from 1995 
through 2002, was marked for identification purposes and same was stipulated into 
evidence. 
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Plaintiff Schei's Exhibit #305, letter to Dr. James Evans dated October 3, 2002 
from Norman G. Reece, was marked for identification purposes and same was stipulated 
into evictsnce. 
Plaintiff Schei's Exhibit 307, Appraisal of Real Property on Manning Lane dated 
9-23-2000, was marked for identification purposes and same was stipulated into 
evidence. 
Plaintiff Schei's Exhibit 308, Transaction Itemization Info dated 9-22-2000, was 
marked for identification purposes and same was stipulated into evidence. 
Court recessed at 5:00 p.m., admonislied the jury, and advised to reconvene on 
-> 
- 6  
i Friday, January 17, 2003, at 9:00 a.m. 
Court reconvened at 9:00 a.m. on Friday, January 17,2003, outside the presence 
of the jury. At the outset the Court advised the trial schedule in this matter is as follows: 
Tuesday, January 2 1,2003 at 1.30 p.m., through Friday, January 24, 2003 from 9:00 a.m. 
until Noon; Monday, January 27, 2003, at 1:30 p.m. until completed. 
Plaintiff Kuhn's counsel, Lowell N. Hawkes, called as an Offer of Proof, Darlene 
Manning, who was sworn and testified. Counsel for Defendant's Coldwell Banker, Mr. 
Nye, renewed his Motion in Limine regarding the testimony of this expert witness. The 
Court having received oral argument of counsel and having questioned the witness and 
being fully advised in the premises; and the Offer of Proof of Darlene Manning's 
testimony was DENIED. 
The Jury was returned to the Courtroom at 9:45 a.m., the Court noting all jurors, 
parties and counsel are present. 
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Plaintiff, Roger Schci, was recalled, admonished he is still under oath, and 
continued testimony. 
Plaintiff> Roger Schei's deposition t&cn September 18,200 1, was published. 
Defendant's Exhibit JJ, Non-Judicial Foreclosure Order and Authorization, a 
document which was prepared however never utilized, was previously marked for 
iden4ification purposes was t11ereaBer admitted into evidence 
Court recessed for Noon break, the jurors admonished, and advised to reconvene 
at 1.30 p.m. 
( \ -' .') Court reconvened at 1 :35 p.m., the Court noting that all jurors, parties and counsel 
14 
are present. 
Plaintiff, Roger Schei, was recalled, admonished he is still under oath and 
continued testimony. 
Court recessed at 3:00 p.m., and reconvened at 3:25 p.m., the Court noting all 
jurors, parties and counsel are present. 
Plaintiff Kuhn's counsel, Mr. Hawkes, thereafter moved to call a witness out of 
order, tliere being no objection; Mr. Robert K. Jones, was called, sworn and testified. 
Plaintiff Kuhn's Exhibit No. 50, an appraisal on the property located on Mountain 
Park, by Mr. Jones, was marked for identification purposes and same was admitted into 
evidence. 
Plaintiff Kuhn's Exhibit No. 50a, an appraisal on the property located on Manning 
Lane, was marked for identification purposes and same was admitted into evidence. 
There were no questions propounded by the jurors. 
Witness was excused. 
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Plaintiff Roger Schei wsls recalled, admonished he is still under oath, and 
continued testimony. 
Plaintiff Kuhn? Exhibit #67, check dated 10130197 paid to Roger and Frances 
Schei in the sum of $1,373.96 ?4 1997 taxe, was marked for identification purposes and 
same was admitted into evidence 
Plaintiff Schei's Exhibit #66, 1996 Credit Report for Roger Schei was marked for 
identification purposes and same was 
Counsel for Defendant Coldwell Banker, Mr. Nye, requested oral argument over 
I 
L* 
17 
b " Exhibit #66, 1996 Credit Report for Roger Schei to supplement Plaintiffs Supplemental 
Exhibits 300 through 308 with the exception of 306 based on the objection of Mr. Nye. 
The jury was removed from the courtroom, and oral arguments were heard. The Court 
ruled that Plaintiff Schei will need a witness to lay foundation for this exhibit prior to 
fusther testimony. 
At 4:30 p.m., the jury was excused, admonished not to discuss this case, and 
advised to reconvene on Tuesday, January 21, 2003, at 1:30 p.m. 
Thereafier, outside the presence of the jury, counsel for plaintiffs advised that the 
Defendant Merzlock's daughter when entering the courtroom waived and acknowledged 
one of the jurors (#I 1) and the juror responded to the acknowledgement. Thereafter, the 
jury out of the courthouse upon leaving juror #13 was verbally contacted by defendant 
Merzlock's wife and comments were made and a response received. The Court thereafter 
advised counsel that all families and visitors to the courtroom be admonished concerning 
any comments in the presence of the jurors, or to the jurors and that same should not 
occur. 
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Court recollvened on Tuesday, January 2 1,2003, at 1 :30 p.m., the Court noting all 
jurors, parties and counsel are present. 
Plairdiff called Dr. Evmson, an economist, out of order, who was sworn and 
testified. 
Plaintiff EExhibit No. 68, Kuhn Past and Future Economic Losses Incurred by 
Darren Kuhn since Approximately September 30, 1997, was marked for identification 
purposes and same was admitted into evidence. 
Plaintiff Exhibit No. 69, Schei Past and Future Economic Losses Incurred by 
,"i 
* 
L 
Roger and Frances Schei was marked for identification purposes and same was admitted 
into evidence. 
Court recessed at 3:15 p.m., and reconvened at 3:40 p.m., the Court noting that all 
jurors, parties and counsel are present. 
Dr. Evanson was recalled and continued testimony. 
No Juror's questions were propounded of this witness. 
The witness was excused. 
Court recessed at 5: 10 p.m., the jurors admonished and advised to reconvene on 
Wednesday, January 22, 2003 at 9:00 a.m. 
Court reconvened at 9: 15 a.m., outside the presence of the jury. All parties and 
counsel present. Counsel, Norm Reece moved to allow Denise Brower to testify 
although she was not named on PlaintifT's witness list. 
The Court received oral argument of counsel. The Court finds the Schei's credit 
is relevant to this case but the Court's Discovery Cutoff is specific concerning witness 
and exhibit lists prior to trial. Testimony of Denise Brower will not be allowed. 
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Plaintiff call Wayne B. Hmis, Realtor from Rigby, Edabo, was slvorn and 
testified. 
Juror" questions were written, submitted to the Court and counsel for objections 
and the court noted ulbether or not the question relevant. Thereafter the Court read the 
question propounded by Juror #6, on January 22,2003, and the witness answered. The 
questions were fiIed in the Juror Questionnaire file. 
The witness was excused. 
Plaintiff, Roger Schei, was recalled, admonished he is still under oath and 
3 
bq 
- 1" 
s t  continued testimony. 
Plaintiffys Exhibit #70, Settlement Statement dated 3-3 1-95, was marked for 
identification purposes and same was admitted into evidence. 
Plaintiffs Exhibit #7 1, Settlement Statement dated 5-3 1-96, was marked for 
identification purposes and same was admitted into evidence. 
Plaintifi's Exhibit #72, Settlement Statements dated 3-3 1-95--5/3 1/96, was 
marked for identification purposes and same was admitted into evidence. 
Plaintifi7s Exhibit #73, Settlement Statement dated 3-28-96 with letter from 
Pioneer Title, was marked for identification purposes and same was admitted into 
evidence. 
Plaintiffs Exhibit #74, Settlement Statement dated 8-30-96, was marked for 
identification purposes and same was admitted into evidence. 
Plaintiffs Exhibit #75, Settlement Statement dated 4-30-96, was marked for 
identification purposes and same was admitted into evidence. 
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Court recessed at 10:25 a.m. and reconvened at 10:40 a.m., the Court noting a11 
jurors. parlies counsel are present. 
Plaintips Exhibit #76, Deed of Reconveyance Recorded as 970 19 152, was 
marked for identification purposes and same was admitted into evidence. 
Plaintiffs Exhibit #77, letter from Chubbuck Police dated January 21,2003 
regarding weeds, was marked for identification purposes and same was admitted into 
evidence. 
Defendant's Exhibit MM, Chubbuck City Ordinance Violation Report dated 5-24- 
1998, was marked for identification purposes and same was admitted. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #4,10, and 14, on January 22, 2003, and the witness 
answered. The questions were filed in the Juror Questionnaire file. 
Noon recess was taken, the jurors admonished and advised to reconvene at 1 :30 
p.m. 
Court reconvened at 1 :45 p.m., outside the presence of the jury Plaintiffs moved 
for the Court to allow Darlene Manning as an expert witness to testify to the deviation of 
the conduct in this matter. The Court received oral argument of Defendant's Coldwell 
Banker's counsel Dave Nye. The Court finds that the standard of care of realtors is good 
faith and fair dealing, however, Ms. Manning would not testifl to the standard of care of 
realtors, but to the extreme deviation of the conduct in this matter. The Court further 
finds that the conduct in this matter may go beyond the knowledge of the jurors. 
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Pl~nt i fCs  counsel Mr. Hawkeswotion for testimony by Darlene Manning is 
GMNTED and Ms. Manning will be allowed to testiijr. 
Plaintifrs counsel, Mr. Hawkes, recalled Defendant Ron Bitton, who was 
admonished he is still under oath and testified. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
The witness was excuse. 
I$ PlaintifFs counsel Loweil N. Hawkes, recalled John Merzlock who was L[ 
admonished he is still under oath and continued tcstirnony. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
Plaintiff Darren Kuhn was recalled, admonished he is under oath and continued 
testimony. 
Plaintiffs Exhibit 67A, personal check of Darren or Jacqueline M. Kuhn in the 
amount of $2,837.61 dated October 30, 1997, was marked for identification purposes and 
same was admitted into evidence. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
Court recessed at 3: 15 p.m. and reconvened at 3:30 p.m. 
Thereafter the Court dismissed for the day admonishing the jurors, advising the 
jurors to reconvene at Thursday, January 23, 2002, at 1:30 p.m. 
Court reconvened on Thursday, January 23,2002, at 1:30 p.m., outside the 
presence of the jury. Counsel for Defendant, Mr. Nye, was concerned about copies of 
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exhibits being placed in the jurors exhibit books. With explanation from the bailiff 
counsel's questions w r e  answered and no concern remained. 
Counsel fbr Dekndant, Mr. Nye, moved to exclude the expert witness of Plaintiff2 
Mrs. Manning. The Court received oral argument of counsel and finds that this real 
estate deal is extremely complicated and possibly beyond the knowledge of the jurors and 
the expert has knowledge of the various real estate deals, including limited dual agent. 
Counsel requested a continuing objectioi~ to the expert witness' testifying and same .was 
granted. The Court thereafter Denied Defe~~dant's Motion not to allow Ms. Manning to 
testify. 
The Jury was thereafter returned to the courtroom at 1:50 p.m., the Court noting 
all jurors were present as well as parties and respective counsel. 
Plaintiff called Darlene Manning, who was sworn and testified. 
Court recessed at 3:05 p.m., and reconvened at 3:20 p.m., the Court noted all 
jurors, parties and counsel are present. Mrs. Manning was recalled, admonished she is 
still under oath and continued testimony. 
The deposition of Darlene Manning dated November 14,2002, was published. 
The jury was removed from the courtroom and Defendant's counsel Mr. Nye 
made an Offer of Proof of Mrs. Manning's knowledge of a letter marked GG which has 
not been admitted. Counsel f-lawkes requested an instruction given to the jury concerning 
the question of Defendant's counsel, and Plaintiffs objection was GRANTED. 
The jury was returned to the courtroom, instructed to disregard the question 
concerning the letter which is Defendant's marked GG which has not been admitted. 
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Mrs. M m i n g  continued testimony. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. TIlereafier the Court read the 
questions propomded by Jurors ##5 and #6, on J m w y  23,2003, and the witness 
mswered, The questions were filed in the Juror Questiomaire file. 
The witness was excused. 
Court recessed d 5 3 0  p.m., the jurors were admonished and advised to reconvene 
on Friday, J m u ~  24,2003, at 9:00 a.m. 
Court reconvened Friday, January 24,2003, at 9:05 a.m., outside the presence of 
the jury. All parties and respective counsel were present. 
Counsel for Plaintiff Scbei, Mr. Reece, moved to withdraw Plaintiffs' previously 
marked Exhibit No. 65 and same was withdram. 
The Court received oral argument of counsel and .finds herewith partially 
GRANTS Plaintiffs' Motion for Punitive Damages pertaining to Defendants Coldwell 
Banker, Keller Williams, John Merzlock, and Tod Bohn. Plaintiffs' Motion is DENIED 
pertaining to Defendants' Kelly Fisher and Ronald Bitton. 
At 9:30 a.m., the jury was returned to the Courtroom, the Court noting all jurors, 
parties and respective counsel are present. 
Plaintiffs thereafter called Mike Johnston as representative of Coldwell Banker, 
Keller Williams, who was admonished he is still under oath and testified. 
Counsel for Plaintiff Kuhn, Mr. Iiawkes, moved the Court for punitive damages and 
submitted an PlaintifFs Exhibit No. 65, a binder containing financial information of 
Defendants' was marked for identification purposes and same 
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PlGntifPs Ehibi t  No. 47, wm replaced with the originail document wKch was 
previously mxked and admitted, 
Jwor's questions were k v ~ t t e ~  submiaed to the Court m d  counsel &r objections 
and the court noted whe&er or not the question relevant. Therea-fler the Court read the 
question propounded by Juror #3, on Jmuary 24,2003, and the u.itness runswered. The 
questions were filed in the Juror Questiomajre file. Counsel, I-lawkes and Nye had 
fbllotwp questions. 
The wrtness was excused. 
Plaintiffs counsel Mr. Hawkes, recalled Tod Bohn, who was admonished he is 
4 k\ still under oath and testified. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
Plaintiffs counsel Mr. I-lawkes recalled John Merzlock who was admonished he 
is still under oath and testified. 
Jury removed fiom courtroom on objection of Defendant's counsel, Mr. Nye 
concerning financial papervriork of Defendant John Merzlock. The Court received oral 
argument and denied the objection by Mr. Nye. Mr. Merzlock will provide supporting 
paperwork to support the summary prepared by and submitted by Mr. Merzlock. 
Plaintiffs' counsels, Mr. Nye and Mr. Reece. thereafter moved for financial 
documents of Keller-Williams. The Court received oral argument of counsel. The Court 
States that verdict will read Coldwell BankerILand Mark Real Estate as Defendant. 
Jury was recalled to the courtroom and questioning of Mr. Merzlock continued. 
Plaintiffs rested. 
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The Court inquired if there were my Juror's questions and there were none of this 
witness. 
The witness was excused. 
'The Court advised Plaintiff Kuhn, and Plaintiff Schei rested. 
Thereafter Court recessed at 10:45 a.m.. the jurors admonished, and advised to 
reconvene on Monday, January 27,2003, at 1:30 p.m. 
Court reconvened on Monday, January 27,2003, at 2 3 0  p.m., outside the 
presence of the jury. At that time the Court was advised by Plaintiff Schei's counsel 
No1111 Reece, that Mr. Schei had emergency surgery this date and he and his wife waived 
> their presence at the trial this date and all counsel concurred. 
Thereafter the jury was returned to the courtroom at 2:05 p.m., the Court noting 
all jurors, counsel and the parties with the exception of Mr. And Mrs. Schei are present. 
Defendant, Coldwell Banker, Thomas Lyons, called David Fuller, who was sworn 
and testified. 
Court recessed at 3:00 p.m., the jurors admonisl~ed and advised to reconvene at 
3:20 p.m. 
Court reconvened at 3:20 p.m., outside the presence of the jury where the Court 
received oral argument regarding oral comments of Jackie Kuhn and the Court finds that 
oral comments of Jackie Kuhn cannot be asked. 
Mr. Fuller continued testifying. 
Defendant Bitton's Exhibit RRRR, Mr. And Mrs. Kuhn's Credit Report and 
Supplement was marked for identification and same was admitted. 
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Defendant bit ton"^ Exhibit SSSS, Mr. And Mrs. Kuhn's Tax Iteturn dated 1996, 
was marked for identification pwposes and s m e  was admitted. 
Defendant Bittons' Exhibit TTTT, Mr. And Mrs. Kuhn's Tax Return dated 1995, 
was marked for identification purposes and same was admitted. 
Defendant Bitton's Exhibit UUUU, Year to Date Profit and Loss Statement 
regarding Kuhns, was marked for identification purposes and same was admitted. 
Plaintifps Exhibit #64, a Fax between Mr. I-larris and Mr. Fuller concerning the 
correct sales price, was marked for identification purposes and same was admitted into 
evidence. 
i 
J Court recessed at 455  P.M., the jurors admonished and advised to reconvene at 
9:00 a.m., Tuesday, January 28,2003. 
Court reconvened on Tuesday, January 28,2003, at 8.45 a.m., outside the 
presence of the jury, all counsel present. The Plaintiffs Mr. and Mrs. Schei and 
Defendant Ron Bitton were not present. The Court received oral argument of counsel 
regarding Plaintiffs' Motion to Reconsider Punitive Damages regarding Defendants' 
Kelly Fisher and Ron Bitton. 
It is herewith the finding of the Court that pursuant to the guidelines set forth by 
the Supreme Court this Court adheres to its earlier ruling and denies Plaintiffs Motion to 
Reconsider Punitive Damages against Defendants Fisher and Bitton. 
Counsel for Defendant Ron Bitton, Mr. l-lolmes, moved to have Mr. Bitton's 
Exhibits stipulated into evidence and said Motion was GRANTED and Defendant 
Bitton's following Exhibits were admitted via stipulation: 
AAA Professional Escrow Services Deal Envelope 
BBB Real Estate Purchase & Sale Agreement-Manning Lane 
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CGC (Not used) 
DDD Commitn~ent for Title Insurance (First American Title) 
EEE Escrow Instructions-Professional Escrow Services, Ine. - Dec. Payment 
FFF (Not used) 
GGG 10/08/97 ltr from Gapstead, Inc. to Dxren & Jacqueline Kuhn 
HI3H Escrow Insmctions-Professional Escrow Svcs. lnc. Origlnal 
111 Escrow Instructions - Professional Escrow Svcs. Revised July, 1998 
JJJ Lease Option Seltlement Statement - PES-L,ease Option 
KKK Lease Option Settlement Statement-Nov. I payment 
LLL (not used) 
MMM 1011 7/97 letter from Darren and JackieKuhn re carpeting 
N N N  1013 1/97 letter from Bron Rammell to Ron Bitton @PES 
080 (not used) 
PPP Title Ins. - First American Title Ins. Co.-Mountain Park 
QQQ Settlement Statement - First Am. Title Co. 
RRR (not used) 
SSS Escrow History Report - Professional Escrow Service 
TTT Promissory Note and Deed of Trust against Mountain Park for $2 1,3 13.30 
(Schei to Kuhn) 
UUU Request for Full Reconveyance (blankiunsigned) 
VVV FATCO billing 1 1/06/97 (paid in full) for Recording & Trustee's fees 
WWW Billing dated 11/13/97 (paid in full) for Owner's policy from FATCO 
XXX (not used) 
YYY Check dated 10/30/97 ($302) from Coldwell Banker 
ZZZ (not used) 
AAAA (not used) 
BBBB (not used) 
CCCG Billing dated 07/24/98 from First. Am. Title Co., of Pocatello, Inc., and 
Deed of Reconveyance recorded 07/28/98 on Mountain Park 
DDDD Fax cover sheet dated 07/23/98 from PES to Darren KuhdBron Rarnmell 
EEEE Airborne Express receipt dated 07/24/98 from PES to Capstead, Inc. 
FFFF Statement from Capstead re 07/01/99 payment being less than total due 
GGGG Statement from Capstead re 06/01/99 payment being less than total due 
I-II-II-1I-I06/23/99 letter from Capstead to Darren & Jacqueline Kuhn 
1111 Payment stub & checks (dated 07/02/99) with payoff information 
JJJJ I-Iandwritten Note dated 07/09/99 with payoff information 
KKKK 08/06/99 letter from GMAC Mortgage to Darren & Jacqueline Kuhn 
LLLL 06/29/99 letter from Professional Escrow Services to Roger Schei 
MMMM Fax from Loan Servicing Payoff Department dated 11/23/99 
NNNN Blank 
0 0 0 0 F a x  from Loan Servicing Payoff Dept. dated 11/30/99 with revised figures 
PPPP Fax from Loan Servicing Payoff Dept. dated 12/17/99 with revised figures 
QQQQ Blank 
RRRR Kuhn Credit Report from Dave Fuller's file 
SSSS Kuhn 1996 Tax Return from Dave Fuller's file 
TTTT Kuhn 1995 Tax Return from Dave Fuller's file 
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lJUUUKuhn 1997 Year to Date I'rofit & Loss fiorn Dave Fuller's File 
On Tuesday, January 28,2003, at 9: 15 am.,  the jury was returned to the 
Cowroom, the Court noting all jurors, counsel and all parties with the exception of the 
Schei's are present. 
Mr. Fuller was recalled, admonished he is still under oath and continued 
testimony. 
Plaintiff Kuhn's counsel, Mr. I-Iawkes submitted Plaintifrs Exhibit 1 la, page 2 of 
Purchase & Sales Agreement, was marked for identification purposes and same was 
admitted into evidence 
Plaintiff Kuhn's counsel, Mr. Hawkes, submitted Plaintifrs Exhibit 57a, Letter 
from Mortgage Specialists (Mr. Fuller) dated October 1,2002, regarding Plaintiff Kuhn's 
loan, was marked for identification purposes and same was admitted into evidence. 
Plaintiff Kuhn's counsel, Mr. I-lawkes, had Plaintiffs Exhibit #49 which was a 
duplicate of Plaintiffs Exhibit #42 replaced and had Exhibit #49, copy of Check #24353 
from First Am. Title to Mortgage Specialist (Fuller), was marked for identification 
purposes and same was admitted into evidence. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #3 and #5, on January 28,2003, and the witness 
answered. The questions were filed in the Juror Questionnaire file. 
The witness was excused. 
Defendants' counsel, Mr. Lyons, called Guy Anderst who was sworn and 
testified. 
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Defendants' Coldurell, et al, Exhibit NN, Seller Representation Agreement 
between ReMax and Schei Development on Manning Lane Property dated 1/16/97, was 
marked for identification purposes and same was admitted into evidence. 
The Court- inquired if there were any Juror's questions and there were none of this 
witness. 
Witness was excused. 
Defendants called Mr. Lake, an investigator, was sworn. 
Plaintiffs counsel, Mr. Ilawkes, objected to Mr. Lake's letter marked as Exhibit 
GG and outside the presence of the jury the Court received oral argument of counsel. 
Plaintiffs counsel, Mr. Reece joined in the objection. 
The Court finds the January 18, 2002, letter marked GG will not be allowed. 
Thereafter counsel, Mr. Lyons for Defendant, questioned the proposed witness, 
Les Lake to make an Offer of Proof regarding his testimony. 
The Court did not allow the witness to testify and exhibit GG was marked but not 
admitted. 
The witness was excused. 
The Noon recess was taken at 12: 15 p.m., the jurors admonished, advised to 
reconvene at 1 :45 p.m. 
Court recessed at 1:50 p.m., the Court noting all jurors, parties with the exception 
of Mr. and Mrs. Schei, and respective counsel are present. 
Defendant called Terry Small, Escrow Officer with First American Title, who was 
sworn and testified. 
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DefendantsTExhibit 00, closing statement from First American "Title Co., was 
marked for identification purposes and same was admit-led into evidence. Counsel will 
replace the original document with a copy so the original can be maintained with the Title 
Company's file. 
P1aintiffs"xhibit 1 lB, purchase and sale agreemenl Page 2, was marked for 
identification pwposes and same was admitted into evidence. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #6, on January 28,2003, and the witness answered. The 
questions were filed in the Juror Questionnaire file. 
Witness excused. 
Defendants recalled Kellan "'Kelly" Blaine Fisher who was admonished he is still 
under oath, and continued testimony. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Jurors #5,10,14, on January 28,2003, and the witness answered. 
The questions were filed in the Juror Questionnaire file. 
Witness excused. 
Court recessed at 5:05 p.m., the jurors admonished, and advised to reconvene on 
Wednesday, January 29,2003, at 9:00 a.m. 
Court reconvened at 9: 15 a.m., with the Court noting that all jurors, parties and 
respective counsel are present. 
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Defendmts' counsel Mr. Nye, called Gene Galloway, who was sworn and 
testified. 
Jury recessed at 10:30 a.m., outside the presence of the jury the Court received 
oral argument of counsel regarding testimony from a witness concerning negligence. The 
Court finds that counsel cannot ask concerning "negligence". 
Court recessed at 10:40 a.m., and reconvened at 1050 a.m. the Court noting all 
jurors, parties and counsel are present. 
Gene Calloway was recalled, admonished he is still under oath and continued 
testimony. 
Noon recess taken, jurors admonished, advised to reconvene at 2:00 p.m. 
At 1 :50 p.m., outside the presence of the jury counsel for Plaintiff, Mr. I-lawkes, 
moved for the files of Defendants' expert, Mr. Galloway which were requested during 
discovery. The Court received oral argument of counsel. The Court finds the jury should 
have the information relied upon by the expert in forming his opinion. 
At 3:10 p.m., Court reconvened, the Court noting that all jurors, parties and 
respective counsel are present. 
Mr. Gallo\vay was recalled, admonished he is still under oath and continued 
testimony. 
Plaintiffs Exhibit #79, 30 pages of notes by Gene Galloway as an expert for 
Defendants, was marked for identification purposes and same was not admitted. 
PlaintifT's Exhibit #80,8 pages of notes by Gene Galloway as an expert for 
Defendants, was marked for identification purposes and same was not admitted. 
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C o w  recessed at 5:00 p.m., admonished the jurors, and advised them to 
reconvene at 10:00 a.m. on Thursday, January 30,2003 at 10:00 a.m. 
Court reconvened at 10: 10 a.m., the Court noting all jurors, parties and respective 
counsel were present. 
Defendant recalled Gene Galloway, who was admonished he is still under oath 
and continued testimony. 
"Ihe Jury removed from courtroom at 1 1 :30 a.m. Returned following oral 
argment of counsel at 1 1 :35 a.m. 
Mr. Galloway continued testimony. 
Court recessed at Noon, the jurors were admonished, and advised to reconvene at 
i 1:30 p.m. 
2 
Plaintiffs' Exhibit 1 1 C. another copy of the Purchase and Sales Agreement of 
Page 2 of Exhibit 1 1, was marked for identification purposes and same was admitted into 
evidence. 
Mr. Galloway was recalled, admonished he is still under oath, and continued 
testimony. 
Plaintiffs' Exhibit 1 ID. complete copy of Exhibit 11, green carbon copy 
belonging to Plaintiffs Schei, was marked for identification purposes and same was 
admitted into evidence. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. ThereaAer the Court read the 
question propounded by Jurors #5 and #12, on January 30,2003, and the witness 
answered. The questions were filed in the Juror Questionnaire file. 
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Defendants' counsel, Mr. Nye, recalled Defendant Roger Schei, who was 
admonished he was still under oath and testified. 
'The Court inquired if there were any Juror's questions and there were none of this 
witness. 
Witness excused. 
Defendant rested. 
Defendant's counsel, Thomas Holmes, recalled Plaintiff Darren Kuhn who was 
admonished he is still under oath and testified. 
Defendant Bitton's Exhibit VVVV, copy of Kuhn's 1997 Income Tax Return, 
was marked for identification purposes and same was admitted into evidence. 
Defendant Bitton's Exhibit WWWW, copy of Kuhn's 1998 Income Tax Return, 
was marked for identification purposes and same was admitted into evidence. 
Defendant Bitton's Exhibit XXXX, copy of Kuhn's 1999 Income Tax Return, 
was marked for identification pusposes and same was admitted into evidence. 
Defendant Bitton's Exhibit YYYY, copy of Kuh's 2001 Income Tax Return, was 
marked for identification purposes and same was admitted into evidence. 
Defendant Bitton's Exhibit CCC, copy of Wall Street Journal dated this date 
showing the Libor rate, was marked for identification purposes and same was admitted 
into evidence. 
Defendant Bitton rested. 
Plaintiff Kuhn recalled Defendant John Merzlock who was admonished he is still 
under oath and continued testimony. 
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Plaifztiff K h ' s  counsel, Mr. I+dwkes, submitted infomation for I'll;unti.ffs 
Exhibit 65. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
The witness was excused. 
Plaintiffs' Exhibit 65 -- Financial Binder of all Defendants was admitted into 
evidence. 
Plaintiff Kuhn's counsel, Mr. Hawkes recalled Bron Rammell, who was 
admonished he is still under oath and testified. 
The Court inquired if there were any Juror's questions and there were none of this 
witness. 
The Court inquired if there \yere any Juror's questions and there were none of this 
witness. 
Plaintiff Darren Kuhn, was recalled by Mr. Mawkes, admonished he is still under 
oath and testified. 
Juror's questions were written, submitted to the Court and counsel for objections 
and the court noted whether or not the question relevant. Thereafter the Court read the 
question propounded by Juror #5 ,  on January 30,2003, and the witness answered. The 
questions were iiled in the Juror Questionnaire file. 
Plaintiff Bitton's counsel Mr. Reece recalled Roger Schei who was admonished 
he is still under oath and testified. 
Plaintiffs' Exhibit #78, Seller Representation Agreement between Coldwell and 
Schei, was marked for identification purposes and same was admitted into evidence. 
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The Coust inquired if there twre any Juror" questions and there were none ofthis 
Witness excused. 
The parties rested. 
Court recessed at 3 : 15 p.m. 
Court reconvened at 4 2 0  p.m., the Court noting all jurors, parties, and respective 
counsel are present. 
The Court complimented counsel and the jury for their demeanor during this 
lengthy trial. 
The Court thereafter read Jury Instructions 1-58 
Court recessed at 5: 15 p.m., admonished the jurors and advised them to 
I 
6 
I I G ' reconvene on Friday, January 3 1,2003 at 10:OO a.m. when counsel shall give closing 
statements. 
Court reconvened at 9:40 a.m., outside the presence of the jury, respective counsel 
present Jury Instruction Conference was held. 
Mr. Hawkes objected to Instruction #45 and the Court advised that Instruction 
#45A will be introduced. Mr. Hawkes had no objection to Plaintiff's Kuhn, proposed 
Instructions but not given and had no objection to the Special Verdict Form 
Mr. Reece objected to Instruction #54 and Question #17 on the Special Verdict 
Fosm. He had no objection to Plaintiffs' Schei proposed Instructions not given and had 
no objection, with the correction of Question #17 to the Special Verdict Form 
Mr. Lyons and Mr. Holines moved to conform the pleadings and said motion was 
GRANTED. Mr. Lyons objected to Instructions 24-49 regarding fiduciary duties, #29A, 
Case No. CVOC-00-02226-C 
Minute Entry on Jury Trial 
Page 35 YZ.;Z 
Instruction #I  5 and ff16. Mr. Lyons and Mr. Holmes did not object to any of their given 
but not used. Mr. Holmes objected to Question #17 on the Special Verdict Form and 
same was amended. Mr. Holmes had no objection to the Special Verdict Fornn 
Mr. I-lawkes renewed his request for punitive damages against Defendant Kelly 
Fisher and said Motion was DENIED. 
Court recessed at 1 0: 1 5 a.m. and reconvened at 10:25 a.m., the Jury reconvened 
and the Court noted all jurors, parties and respective counsel were present. 
Mr. Hawkes gave closing. 
Mr. Reece gave closing. 
Court recessed at Noon, admonished the jurors, advised them to reconvene at 1 :30 
p.m. 
Court reconvened at 1 :45 p.m., the Court. noting all jurors, parties and respective 
counsel are present. 
Mr. Nye gave closing. 
Recess at 2:55 p.m. and reconvened 3: 10 p.m. 
Mr. Nye concluded his closing. 
Mr. Holmes gave closing. 
Recess 3:30 p.m. and reconvened at 4:00 p.m. 
Mr. Hawkes final closing. 
Mr. Reece final closing. 
The Court read the additional jury instructions. 
The Clerk swore the bailiff to oversee the Jury and the matter was given to the 
Jury for deliberation at 5:00 p.m. 
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At 7:00 p.m. on Friday, January 3 1,2003, the court dismissed the jury for the 
evening, admonished then1 and advised them to reconvene at 8:00 a.m. on Saturday 
The Jury reconvened at 8:00 a.m., on Saturday, February 1,2003, and remained in 
deliberation until 3: 15 p.m., the Court noting all Jurors, parties, with exception of Ron 
Bitton and counsel are present. 
This port-ion was not recorded officially by a court report but recorded 
mechanically on Tape #588 - Index 1426. 
Sonia Noms, the Foreperson, who advised a unanimous Verdict had been 
reached. All twelve jurors confimcd by show of hands their unanimous agreement with 
i 
w the Verdict. 
c: 
The Court thereafter read the Verdict, a copy of which is attached hereto and 
made a part hereof. 
No counsel requested the Jury be polled. 
The Special Verdict will be clocked in as a Judgment. Mr. Hawkes is to prepare 
an appropriate Judgment for the Court's signature. 
The Jury was released with the gratitude of Court and counsel. 
COUNSEL ARE HEREWITH NOTIFIED THAT TEN (10) DAYS AFTER THE 
APPEAL TIME EXPIRES ALL EXHIBITS MUST BE RETRIEVED. IF SAID 
EXHIBITS ARE NOT RETRIEVED IN THIS TIMELY MANNER THEY WILL BE 
DESTROYED. 
IT IS SO ORDERED. 
DATED this 31d day of February, 2003. 
PETER D. MCDERMOTT 
District Judge 
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Copies to: 
Lowell N. Hawkes 
Noman G. Reece 
David C .  N y e i n o r n ~  Lyons 
Thomas E-lolmes 
Bron Rmmell  
Tapes: 544 through 573: 41 17 
576 through 588: 1221 
Tape: 588: Verdict 1426 (not officially reported) 
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BANNOCK COUNTY, IDAHOo3 ,E8 
The Honorable Peter D. McDemott 
G. K U m ,  an individual, 1 
SGHEI DEVELOPMENT , 1 
CORPOMTION, an Idaho corporation, 1 
ROGER J. SCHEI, an individual, and 1 Case No. CVOC-00-02226A 1 
FRANCES R. SCHEI, an individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER LANDMARK, 
IINC., aka LANDMARK REAL, ESTATE 
IINC. dba KELLER WILLIAMS FEALTY 
i- 1. EAST IDAHO; TODD BOHN; JOHN 
9: MERZLOCK; KELLY FISI-IER; 
RONALD BITTON; and 
PROFESSIONAL ESCROW SERVICES, 
INC.. 
AMENDED 
1 RESTATED JUDGMENT 
1 
Defendants. 1 
This case having come on for jury trial on January 7,2003; and the jury 
having rendered its Special Verdict on Saturday, February 1,2003; and the Court having 
previously entered judgment through its clerk upon the jury's Special Verdict on 
Saturday, February 1,2003; and good cause appearing; 
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the 
Plaintiffs have judgment against the Defendants as follows: 
AMENDED RESTATED JUDGMENT - Page "I! 
Kuhn & Schei v. Coldwell Ranker Landmark, et al 
1. The Plaintiff 
Darren G. Kuhn shall have judgment against Defendants in the total sum of $748,746.68 
as follows: 
(A) Against Defendants Todd Bohn, John Merzlock, Kelly Fisher, and 
Landmark Real Estate Inc., for breach of fiduciary duty andlor negligence, 
the sum of$25,834 reduced by 4% for a net of 24,800.64; and 
(B) Against Defendant Ronald Bitton and Professional Escrow Services, 
Inc., jointly and severally, for breach of fiduciary duty andlor negligence, 
the sum of $1,649.00 reduced by 4% for a net of $1,583.04; and 
(C) Against Defendants Todd Bohn, John Merzlock, Kelly Fisher, and 
Landmark Real Estate Inc., for breach of express or implied contract, the 
sum of $154,4 19.00; and 
(D) Against Defendants Ronald Bitton and Professional Escrow Services, 
Inc., jointly and severally, for breach of express or implied contract, the sum 
of $9,856.00; and 
(E) Punitive damages as follows: 
Against Defendant Todd Bohn - $4 1,250.00 
Against Defendant John Merzlock - $l6,83 8.00 
Against Defendant Landmark Real Estate, Inc. - $500,000.00 
2. Jud~ement for Seheis of $453,163.18. The Plaintiffs Roger Schei, 
Frances Schei, and Schei Developlnent Corporation shall have judgment against 
Defendants in the total sum of $453,163.18 as follows: 
(A) Against Defendants Todd Bohn, John Merzlock, Kelly Fisher, and 
Landmark Real Estate Inc., for breach of fiduciary duty andlor negligence. 
the sum of $47,540.00 reduced by 7% for a net of 44,212.20; and 
(B) Against Defendant Ronald Bitton and Professioi~al Escrow Services, 
Inc., jointly and severally, for breach of fiduciary duty andlor negligence, 
the sum of $3,043.00 reduced by 7% for a net of $2,829.99; and 
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(42) Against Defendants Todd Bohn, John Merzlock, Kelly Fisher, and 
Lmdmark: Real Estate Inc., for breach of express or implied contract in the 
sum of $28,446,00; and 
(I>) Against Ilefendants Ronald Bitton and Pro-fessional Escrow Senrices, 
Inc., jointly and severally, for breach of express or implied contract, the sum 
of $1,815.00; and 
(E) Against Defendant Landrnark Real Estate, Inc. for rehnd of the real 
est;ate commission paid, the sum of $ 1 1,825.00; 
(F) Punitive damages as .Follows: 
Against Defendant Todd Bohil - $22,500.00 
Against Defendant John Merzlock - $4 133 5.00 
Against Defendant Landmark Real Estate, Inc. - $300,000.00 
This Restated Judgment shall bear interest at the applicable judgment rate 
froin the date of the Special Verdict Saturday, February 1,2003. 
7 
DATED this x d a y  of February, 2003. 
BY THE COURT: 
 PET^ D. M~DERMOT~', District Judge 
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CLERKS CERTIFICATE OF SERVICE 
I certifj- that on this day of February, 2003 I mailed copies of the 
foregoing Restated Judgment, first class postage prepaid, to counsel of record as follows: 
Lowell N. Wawkes of Lowell N. Hawkes, Chartered, 1322 East Center, Pocatello, 
Idaho 83201; Bron M. Rammell, of Dial, May & Rammell, P.O. Box 370, Pocatello, 
ID 83204-0370; Norman G. Reece, Jr., of Norman G. Reece, P.C., 151 North 3'"' 
Avenue, Suite 204, Pocatello, ID 83201; David C. Nye and Thomas J. Lyons of 
g 
P Merrill & Merrill, Chartered, 109 North Arthur, P.O. Box 991, Pocatello, ID 83204- 
d i  i'h 
0991; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P.O. Box 967, 
Pocatello, ID 83204. 
LARRY GHAN, Clerk of the Court 
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Lowell N. Hawkes (ISB ##I 852) 
LOWELL N. HAWKES, CI-~ARTERED 
1322 East Center 
Pocatello, Idaho 8320 1 
Telephone: (208) 235- 1600 r 
FAX: (208) 235-4200 
Attorneyfor Plui~rti_ffDarren G. Kuhn 
IN  THE SIXTH JUDICIAL DISTRICT CO 
BANNOCK COUNTY, IDAHO ---J 
The Honorable Peter D. McDermott 
DAKREN Ci. KUHN, an individual, 1 
SCHEI DEVELOPMENT 1 
CORPORATION, an Idaho corporation, ) 
ROGER J. SCEIEI, an individual, and 1 
FRANCES R. SCHEI, an individual, 1 
Case No. CVOC-00-02226A 
Plaintiffs, ) MEMOMNDUM OF COSTS 
1 
COLDWELI, BANKER R-EAL ESTATE ) 
CORPORATION, a New Jersey 1 
Corporation, et a1 1 
Defendants. 
Pursuant to Rule 54 of the Idaho Rules of Civil Procedure, Plaintiff 
Darren G. Kuhn as one of the prevailing parties moves the Court for award of, and 
claim, costs as set forth hereinafter. The undersigned counsel for Plaintiff Darren G. 
Kuhn certifies that to the best of his knowledge and belief the items are correct and the 
costs claimed herein are in compliance with Rule 54, Idaho Rules of Civil Procedure 
and that the Discretionary Costs sought were necessary and exceptional costs 
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reasonably incurred and should in the interest of justice be assessed against the 
Dekndants . 
The costs sought herein are not exclusive; additional costs have been 
incurred by Mr. Kuhn through other counsel, Bron Ramel l ,  which costs are being 
sought separately and additionally. 
Rule 54{d){I))C) Costs as a Matter of Right 
Court Filing Fees - (Rule 54(d)(l)(C)(l) None 
Fees for Service of Trial Subpoena - (Rule 54(d)(l)(C)(2) 
Richard Hollingsworth 
(Robert Jones and John Menlock) 
Richard Hollingsworth 
(Wayne Harris - Rigby, Idaho) 61.34 
$ 101.34 
Travel Expenses of Trial Witnesses - (Rule 54(d) (l)(C) (4) 
Darlene Marining (Boise) $ 250.00 
Costs for Preparation of Exhibits ($500 limit) - (Rule 54(d)(l)(C)(6) 
Bonneville Blueprint (Idaho Falls) 
Poster-sized copies of Exhibits 
Kinko's (Pocatello) poster-size enlargements for 
economic Exhibits 12.60 
Photocopies for Multiple Exhibit Binders 312.67 
$2,431.57 
Expert Witness Fees ($2000 each limit) - (Rule 54(d)(l)(C)(8) 
Dr. James Evenson, Economist (Boulder, CO) $1,600.00 
Darlene Manning, Realty Expert (Bo~se, ID) 1,775.00 
Darlene Manning - Expert Witness, lodging 118.00 
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Deposition R e p o ~ n g  Charges - @rile 54(d)(l)(G)19) 
Buchanan Reporting Service - 
bepasitlons of Belendants and Bron Rammel 
Preparation of Exhibits (excess over $500) 
(see total from prior page) 
weal Estate Treatise and class materials used in 
cross-exdnation of dedkssse expert Geae GalIoway 
ISU Boskstore 
DATED this 13* day of Februaby, 2003. 
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-TIFICATE OF SERVICE 
I. Lowell N, fiawkes, hereby certifu that I served a copy of the foregoing 
by fa upon David G. Nye, of Merrill gt MeniIt, Chartered, 109 North Arthur, P.0. 
Box 991, Pocatello, ID 83204-0991, FAX 208-232-2499; Norman G. Reece, Jr., of 
No- G. Reece, P. C., 15 1 North 3d Avenue, Suite 204, Pocateflo, ID 8320 1 ,  FAX 
fP 
208-233-4895 Thornas J. Holmes, of Jones, Chartered, 203 South Garfield, P. 0. Box 
8 $ 
& 967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Rammell, of Dial, May & 
Rammell, P. 0. Box 370, Foeaxello, ID 8232044370, FAX 208-234-2961 ; this 13' day 
Lowell N. Eiawkes (ISB ft1852) 
LOWELT, N. I-IAWKES, CI~ARTERED 
1322 East Center 
Pocatcllo, ldaho 83201 
Telephone: (208) 235- 1600 
FAX: (208) 235-4200 
Attorney for Pfui~ztiffLlclrren G. AitFzn 
I 
I N  THE SIXTH JUDICIAL DISTRICT COURT 
BANNOCK COUNTY, IDAHO 
The Honorable Peter D. McDermott 
DARREN G. KUHN, an individual, ) 
SCI-IEI DEVE1,OPMENT 
CORPORATION, an Idaho corporation, 
ROGER J. SCHEI, an individual, and 
1. 
FRANCES R. SCHEI, an individual, 
irr $ 6- Plaintiffs, 
vs. 
COI,DWET~IJ BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, et a1 
) 
Case No. CVOC-00-02226A 
1 
) PLAINTIFF DARREN KUHN'S 
i MOTION FOR AWARD OF 
ATTORNEY'S FEES 
AND 
NOTICE OF HEARING 
Defendants. 
Plaintiff Darren Kuhn moves the Court for its award of attorney's fees as 
a prevailing party on the grounds that the transaction herein was a "commercial 
transaction" within the meaning of Idaho Code 3 12-120(3), that attorney fees are 
provided for to the prevailing party in the contract between the parties (Trial Exhibit 
4 ~ ) ,  and upon the further grounds that attorney fees are also additional damages 
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incurred in eliminating and releasing the wrongfir1 Deed of Trust (Trial Exhibit 22). 
This Motion is supported by the Memorandum and Affidavit of Counsel filed herewith. 
Plaintiff Darren K u h  fkrther moves the Court for its Order requiring 
Defendants to disclose their own time records, in the event the reasonableness of the 
time set h r t h  herein is challenged. 
NOTICE OF HEARING 
Please take notice that Plaintiff Darren Kuhn will call up for hearing his 
i 
Motion for Award of Attorney's Fees on March 3,2003 at 1:30 p.m. or as soon thereafter 
as counsel can be heard, before the Honorable Peter D. McDermott at the Bannock 
County Courthouse. 
DATED this 13th day of February, 2003. 
I,OWEI,L N. HAWKES, CHARTERED 
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CERTIFICATE OF SERVICE 
I, Lowell N. Hawkes, hereby certify that I served a copy of the foregoing 
by fax upon David G. Nye, of Merrill & Merrill, Chartered, 109 North Arthur, P.O. 
Box 991, Pocatello, ID 83204-0991, FAX 208-232-2499; Norman G. Reece, Jr., of 
Noman C .  Reece, P.C., 15 1 North 3" Avenue, Suite 204, Pocatello, ID 83201, FAX 
208-233-4895; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P.O. Box 
967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Rammell, of Dial, May & 
Ramrnell, P. 0. Box 370, Pocatello, ID 83204-0370, FAX 208-234-2961 ; this 13& day 
[&b of February, 2003. 
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Bron M. Ramme11 
Dial, May & Ramme!! 
P.O. Box 370 
Pocatello, ID 83204-0370 
Telephone: (208) 233-0 132 
FAX: (208) 234-296 1 
and 
Lowell N. E-tawkes (ISB # I  852) 
LOWELL N. HAWKES, C I J A R T E ~ D  
1322 East Center 
Pocatello, Idaho 8320 1 
Telephone: (208) 235-1600 
FAX: (208) 235-4200 
Atl-orneys for Plaintiff Barren G Kuhn 
-- 
'-I 
IN THE SIXTH JUDICIAL DISTRICT COURT 
BANNOCK COUNTY, IDAHO 
The Honorable Peter D. McDermott 
DARREN G. KUHN, an individual, 
SCHEI DEVELOPMENT 
s;; 
,ti3 CORPORATION, an Idaho corporation, 
4" ROGER J. SCHEI, an individual, and 1 
FRANCES R. SCHEI, an individual, 
Case No. CVOC-00-02226A 
AFFIDAVIT OF 
Plaintiffs, ) LOWELL N. HAWKES I N  
SUPPORT OF PLAINTIFF 
vs. 
) 
) KUHN'S APPLICATION FOR 
1 ATTORNEY'S FEES 
CO1,DWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey 1 
Corporation, et a1 1 
Defendants. 1 
STATE OF IDAHO ) 
: SS 
BANNOCK COUNTY ) 
I~,OWEI~,I~, N. HAWKES, being first duly sworn states as follows: 
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I .  This Affidavit is made upon personal and professional knowledge and in 
support of the Plaintiff Darsen Kuhn's Motion for Award of Mtorney's Fees. Attorney fees 
are sought pursuant to the provisions of Idaho Code S; 12- 120(3) as a "commercial 
transaction" and pursuant to the provisions of the contract between the parties (Trial Exhibit 
4A, page 2, paragraph 22, line 145), and as additional damages incurred to bring about 
the release of the wrongful Deed of Trust  r rial Exhibits 22 and 59). 
2. 1 was retained in this case to be lead trial counsel in substitution of 
attorney Bron Rammell, who was disqualified upon Motion of Defendants from actively 
participating in the trial proceedings by virtue of his anticipated testimony as a trial 
witness. 
3. Notwithstanding Mr. Rammell's disqualification from participating as 
r, 
fl $3 
kt  trial counsel, the many months of work that he had spent getting this case ready for trial 
provided a knowledge database of the facts and the evidence that was essential and 
needed by me in the demands as lead trial counsel. Mr. Rammell's assistance and 
knowledge of the facts and deposition testimony was repeatedly helpful to me in 
connection with my examination of witnesses and the preparation for such; his 
background, suggestions and insights at trial were repeatedly helpful in enabling me to do 
those things required as lead counsel and better represent Mr. Kuhn. The demands of the 
case were such that I would have needed assistance from someone else if Mr. Rammell 
had not been available. As such, his assisting role with me was similar to the assisting 
defense role of Tom 1,yons to David Nye. 
4. It has always been my practice to maintain contemporaneous time 
records of the time spent on behalf of a client. In addition, I require that law clerks and 
paralegal also maintain contemporaneous time records with the same timekeeping system. 
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In the pretrial preparation phase, I had the assistance of Ryan Lewis, a third year law 
student, who had been a summer law clerk for me following his first and second year of 
law school. Mr. Lewis provided substantial help in preparing requested jury instructions, 
researching the law as necessary for me in the eltarnination of trial witnesses and 
preparing trial exhibits, The assistance of Mr. Lewis provided many efficiencies and cost 
savings. The time of Mr. Lewis is set forth herein after the initials "RSL." Incidental to 
filing this Affida~rit, I have reviewed each of those time entries for accuracy and in a few 
cases, editing, where necessary to protect the details of attorney-client and work product 
privileges, consistent with the most recent Idaho State Bar ethical ruling as to time 
records review by third parties, 
5 .  The time incurred on this case through today is as follows: 
11/27/02 Telephone conference with Bron Rammell; review of filings; LNH 1.25 Hr. 
preparation of Notice of Appearance; preparation of Deposition Notice 
of Kelly Fisher, including telephone conferences with David Nye 
incidental to scheduling. 
12/08!02 Review of Plaintiffs' depositions, issue pleadings, and key transaction LNH 4.25 Hr. 
documents. 
12/09/02 Deposition of Kelly Fisher, including conferences with co-counsel; LNH 5.25 Hr. 
post-deposition conference with Kelly Fisher and David Nye regarding 
settlement, conflicts of interest between Defendants, and need for 
separate counsel. 
1211 0102 Telephone conference with Bron Rammell regarding depositions on LNH 0.25 Hr. 
Thursday and Friday. 
1211 1/02 Preparation of trial exhibits, including exhibits selection for LNH 4.25 Hr. 
enlargement with Bonneville Blueprint in Idaho Falls; telephone 
conference with Bron Rammell regarding depositions; telephone 
conference with Tom Holmes regarding scheduling deposition of Ron 
Bitton. 
12/12/02 Depositions of John Merzlock and Todd Bohn, including preparation LNH 8.0 Hr. 
and co-counsel and client conferences. 
12/13/02 Depositions of Mike Johnston and Todd Bohn; conference with LNH 6.75 Hr. 
mortgage broker David Fuller; review of expert witness documents; 
conferences with Darren Kuhn. 
12/14/02 Preparation of Trial Witness outline. LNH 0.75 Hr. 
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1211 5/02 Review of Rockefeller v. Grabow decision in prep for tomorrow's 
Motion in Limine. 
Hearing on Motion in Limine before Judge McDermott, including 
review of Motion and Supporting Memorandum and post-hearing 
conference with co-counsel; preparation of settlement fax to Mark Nye 
and David Alexander. 
Call from and three-way telephone conference with David Alexander 
and Bron Rammeli regarding settlement; review of anticipated trial 
exhibits and transaction documents. 
Trial preparation; office conference with Craig Jorgensen regarding 
settlement with Kelly Fisher; telephone conference with Bron Rammell 
regarding proposed settlement terms. 
Call to Bron Rammell (gone); telephone conference with Darren Kuhn 
regarding settlement offer to be made to Kelly Fisher; call to David Nye 
(out, back in tomorrow); telephone conference with Craig Jorgensen 
regarding settlement authorized subject to acceptance by noon 
Tuesday. 
Review of exhibits; telephone conferences with Norm Reece regarding 
preparation of experts and settlement; telephone conference with 
David Nye regarding exhibits. 
Review of fax correspondence from David Alexander regarding 
possible settlement on behalf of Todd Bohn; call to David Alexander 
(not yet in, left #); preparation of fax correspondence to David 
Alexander, including preparation of Judgment With Stipulation; 
telephone conference with David Alexander regarding settlement and 
insurer denying request for separate counsel; second telephone 
conference with David Alexander regarding Alford Plea-type concerns 
in civil litigation. 
Review of depositions and preparation of detailed fact statement for 
use at trial. 
Further preparation of detailed fact statement from depositions. 
Deposition of Ron Bitton, including preparation; telephone conference 
with David Nye regarding scheduling Bron's deposition on Thursday at 
4:00 p.m.; telephone conference with Bron regarding deposition 
preparation; review of deposition of Kelly Fisher and add to fact 
statement. 
Preparation of Requested Jury Instructions. 
Legal research regarding realtor duties. 
Review of Todd Bohn and Ron Bitton Depositions and addition of 
deposition testimony to detailed fact statement. 
LNH 0.3 Hr. 
LNH 2.1 Hr. 
LNH 1.4 Hr. 
LNH 2.75 Hr. 
LNH 0.75 Hr. 
LNH 1.25 
LNH 2.4 Hr. 
LNH 4.75 Hr. 
LNH 1.4 Hr. 
LNH 6.75 Hr. 
RSL 3.0 Hr. 
RSL 3.0 Hr. 
LNH 4.9 Hr. 
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Review of case law and conferences with counsel relative to 
settlement considerations; input to detailed f ad  statement relevant 
portions of Meczlock deposition; office conference with Norm Reece 
and Bron Rammell regarding order of witnesses and jury instructions; 
office conference with Ryan regarding jury instructions; preparation for 
Bron's deposition and review of documents; deposition of Bron 
Rammell, including postdeposition conference with Bron and Darren; 
telephone conference with Darren regarding communication with 
potential trial witnesses; preparation of memorandum of potential 
witness intewiews; further review of deposition of John Merzlock and 
input to fact statement; telephone conference with Darren regarding 
potential witness information. 
Preparation of Requested Jury Instructions. 
Preparation of Requested Jury Instructions; further preparation of 
detailed fact statement; telephone conferences with Bron Rammell 
and Norm Reece regarding settlement and depositions. 
Further Preparation of detailed fact statement and Requested Jury 
Instructions; selection of trial exhibits; office conference at Racine 
office with David Alexander regarding settlement with Todd Bohn, 
including review of caselaw; telephone conference with counsel 
regarding settlement options under stipulated judgments and 
covenants not to execute; three-way telephone conference with Bron 
and Darren regarding settlement and jurors; office conference with 
Darren to review jury list; telephone conference with Norm Reece 
regarding damages and order of witnesses. 
Further preparation of Requested Jury lnstructions and detailed fact 
statement; telephone conference with counsel regarding settlement 
concerns; preparation of witness examination outlines. 
Further preparation of Requested Jury lnstructions and detailed fact 
statement; assembly of trial exhibits; hearing on Motion in Limine; 
finalize Requested Jury Instructions; preparation for jury selection and 
Opening Statement. 
Copying, organizing exhibits, and preparation of juror/counsel exhibit 
books. Finalize requested jury instructions. 
Trial: Jury selection and opening statements; preparation for direct 
examination of Bohn, Fisher, Merzlock & Bitton. 
Trial (Todd Bohn & Mike Johnston); office conference with Bron and 
Norm to plan next witnesses examination; preparation for direct 
examination of John Merzlock, Kelly Fisher and Ron Bitton. 
Further preparation of Fisher and Bitton examination outlines; Trial: 
John Merzlock and Kelly Fisher, including client conferences; 
preparation for continued examination of Kelly Fisher and direct 
examination of Ron Bitton. 
LNH 10.25 Hr. 
RSL 5.0 Hr. 
LNH 2.75 Hr. 
LNH 4.25 Hr. 
LNH 7.25 Hr. 
LNH 10.75 Hr. 
RSL 6.5 Hr. 
LNH 13.4 Hr. 
LNH 13.6 Hr. 
LNH 13.6 Hr. 
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Further preparation of Kelly Fisher and Ron Bitton examination 
outlines; Trial (Kelly Fisher), including client: conferences; telephone 
conference with Bron regarding weekend preparation; preparation of 
settlement fax letter to David Nye regarding Fisher. 
Trial preparation, including office conference with Darren Ku h n to 
prepare for trial testimony. 
Review of trial notes and preparation of addit~onal Requested Jury 
Instructions; preparation of further outline for continued 
cross-examination of Kelly Fisher; preparation of fax correspondence 
to Craig Jorgensen with copy of settlement fax sent to David Nye on 
Friday; office conference Darren to review depositions and trial 
exhibits. 
Trial preparation, including securing Deed of Trust on Mountain Park 
from County Recorder's Office; conference with Bron Rammell; 
telephone conference with Darren; further preparation of Darren to 
testify on direct examination. 
Preparation of outline for Redirect Examination of Kelly Fisher; Trial 
(Kelly Fisher and Mike Johnston); ofice conference with Darren to 
prepare for his direct examination. 
Further preparation of outline for Darren's direct examination 
testimony; Trial: windup of Mike Johnston, Darren Kuhn, including 
chambers conferences regarding settlement; telephone conference 
with Darlene Manning regarding her testimony; color scanning and 
copying of trial exhibits; office conference with Darren for conclusion of 
direct examination; preparation for Bron Rammell direct examination, 
including review of documents. 
Further preparation for windup testimony of Darren and direct 
examination of Bron; Trial (Darren, Bron, Tonya Schei, Frances Schei, 
start of Roger Schei); office conference with Norm regarding 
deposition testimony issues and testimony of Mr. and Mrs. Schei. 
Further preparation for Darlene Manning testimony; Trial (Darlene 
Manning proffer of proof, Roger Schei, Robert Jones, Roger Schei, 
post-evidence hearing re: jury contact issues. Further review of 
documents, exhibits, and depositions; telephone conference with 
Darren regarding Exhibits; factual investigation regarding First 
American Title closing issues. 
Review of trial exhibits; preparation of Exhibits 50 & 50A (scanned 
two-sided color copies) and 67 for jurors; telephone conference with 
Norm Reece regarding damages testimony and economist James 
Evenson; preparation of hand-delivery correspondence to appraiser 
Robert K. Jones and return of trial Exhibits 50 and 50A to Mr. Jones at 
ReMax offices; telephone conference with Darlene Manning regarding 
scheduling of testimony; further review of trial exhibits and trial 
testimony and further preparation of detailed fact statement; redraft of 
combined deposition and trial evident statement; telephone conference 
with Darren regarding subpoena from Tom Holmes. 
LNH 9.75 Hr. 
LNH 3.25 Hr. 
LNH 4.25 Hr. 
LNH 6.75.8 Hr. 
LNH 12.4 Hr. 
LNH 13.75 Hr. 
LNH 13.75 Hr. 
LNH 9.6 Hr. 
LNH 7.25 Hr. 
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Trial preparation, including review of the First American Title 
documents and preparat~on for anticipated testimony of Terry Small; 
conference with David Fuller at his office regarding documents and 
trial evidence; telephone conference with Norm Reece regarding 
balance of Schei testimony, three-way telephone conference with 
James Evenson in Boulder regarding damages testimony; telephone 
conference with Darren; preparation of subpoena for Wayne Harris, 
including arrangements with process server Richard Hollingsworth; 
review of appraiser statutes and regulations; preparation of 
Supplemental Requested Jury Instructions; telephone conference with 
Wayne Harris regarding service of subpoena and scheduling of 
testimony. 
LNH 11.75 Hr. 
Conferences with economist James Evenson, including review of LNH 9.5 Hr. 
report, deposition, and preparation of trial Exhibits 68 and 69; trial 
(James Evenson). 
Further review of exhibits; call to Darren (left message); review of LNH 13.4 Hr. 
Appraiser's Code of Professional Responsibility; Trial (Wayne Harris, 
Ron Bitton, John Merzlock, Darren Kuhn, argument on submission of 
issue of punitive damages); legal research at County Law Library and 
review of punitive damages law; further preparation for testimony of 
Darlene Manning. 
Further preparation for testimony of Darlene Manning; office LNH 12.8 Hr. 
conference with Bron Rammell and Mrs. Manning to prepare outline 
for testimony; review of all trial exhibits at the courtroom with Mrs. 
Manning; trial: Darlene Manning; preparation of financial damages 
exhibits for punitive damages. 
Finalize financial exhibits for punitive damages; Trial (punitive LNH 11.9 Hr. 
damages financial exhibits with Mike Johnston, Todd Bohn, John 
Merzlock); preparation of Supplemental Requested Jury Instructions; 
preparation of Motion to Reconsider punitive damages as to Bitton and 
Fisher. including preparation of supporting memorandum and filing 
with Clerk of the Court; telephone conference with CPAs regarding 
assisting in review of Merzlock financial information; office conference 
with David Nye regarding Merzlock financial documents; review of 
Idaho Secretary of State documents regarding Bohn Properties; 
telephone conference with Norm Reece regarding Supplemental 
Requested Jury Instructions and Motion to Reconsider; review of 
financial documents; preparation of fax correspondence to David Nye 
regarding absence of 1997 tax returns on Todd Bohn. 
Preparation of fax correspondence to David Nye regarding financial LNH 6.25 Hr. 
data on Bohn and Coldwell Banker for 1997 and for 1997-1 999 on 
Merzlock; update Master Fact Statement; telephone conferences with 
Darren; telephone conference with David Nye regarding additional 
financial documents received from Merzlock; review Merzlock financial 
"backup" at Merrill & Merrill with CPA Alan Van Orden; review of 
copies of financial documents; office conference with Darren. 
Review of punitive damages financial documents. LNH 1.75 Hr. 
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1/27/03 Preparation for cross-examination of David Fuller; call from Mrs. Schei 
regarding emergency gall bladder surgery of Mr. Schei and okay for 
trial to continue until he can return; call to and telephone conference 
with Norm Reece regarding surgery of Mr. Schei (three-way call to 
Judge McDermott's secretary advising of Mr. Schei's surgery and 
consent to proceed); call to and telephone conference with David Nye 
and Tom Holmes regarding Roger Schei surgery and consent to 
proceed; Trial (David Fuller); preparation for continued 
cross-examination of Mr. Fuller; telephone conferences and review of 
altered transaction documents; further preparation for continued 
cross-examination of Dav~d Fuller. 
1/28/03 Review of documents and further preparation for continued cross- 
examination of David Fuller; preparation for argument on Motion to 
Reconsider punitive damages as to Kelly Fisher and Ron Bitton; 
argument on Motion to Reconsider (denied); trial (David Fuller, Guy 
Anderst, Les Lake (excluded), Terry Small, and Kelly Fisher); 
conference with Darren to plan for his rebuttal; review of Merzlock 
financial documents at Merrill & Merrill; preparation for cross- 
examination of Gene Gailoway 
1/29/03 Preparation for Jury Instructions conference; including review of 
proposed jury instructions; review trial notes and update detailed fact 
statement; preparation of Supplemental Requested Jury Instructions; 
lnstructions Conference; Trial (Gene Galloway); lnstructions 
Conferences with Judge McDermott; office conference with Bron 
.~ 
Rammell and Norm Reece on form of Special Verdict, 
5 3 
U. 1/30/03 Preparation of Supplemental Requested jury Instructions; finalize 
proposed Special Verdict; finalize Punitive Damages Instruction; Jury 
lnstructions Conference with Judge McDermott; Trial (Gene Galloway, 
Darren, Todd Bohn, John Merzlock, Bron Rammell, Darren, reading of 
lnstructions to jury); preparation of Closing Argument 
1/31/03 Further preparation of Closing Argument, including tables of wrongful 
acts and considerations for punitive damages; copying of tables at 
Kinkos; Trial: (Instructions objections conference; Closing Arguments; 
final instructions); call from Court advising jury would end deliberations 
for the day at 7:00 1.m. and return Saturday at 8:00 a.m. 
211 103 Record additions to Detailed fact statement; call from Court regarding 
jurors' question; to courthouse for Court-Counsel conference on jurors' 
question (will be instructed to reread Instruction 41); taking of Verdict, 
including client and co-counsel conferences; review of judgment for 
purpose of preparing Judgment on Verdict. 
2/2/03 Telephone conference with Darren regarding verdict 
2/3/03 Preparation of Restated Judgment; telephone conferences with Bron 
and presentation of Restated Judgment to Judge McDermott for 
signature; return of poster-sized exhibits; recording of Restated 
Judgment at Bannock County Recorder's office. 
2/4/03 Preparation of Amended Restated Judgment to include refund of 
commission and presentation to Judge McDermott's chambers; 
telephone conference with Roger regarding media contacts; call from 
Idaho State Journal (John O'Connell). 
LNH 1 1.25 Hr 
LNH 13.5 Hr. 
LNH 13.5 Hr. 
LNH 15.75 Hr. 
LNH 10.75 Hr. 
LNH 2.25 Hr. 
LNH 0.25 Hr. 
LNH 2.75 Hr. 
LNH 0.3 Hr 
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216103 Return of documents to Bron's office (not in, left on side chair in LNH 5.25 Hr 
office); call to Norm (out, left message); telephone conference with 
Darren regarding procedural steps ahead; respond to media inquiries; 
recording of Amended Restated Judgment and return of jurors 
binders. 
2/7/03 Telephone conference with Norm regarding completion of post-trial LNH 0.5 Hr. 
motions and Motion for Additur regarding return of commission; 
preparation of fax correspondence to David Nye with compromise offer 
of $1,000,000. 
211 2/03 Preparation of Memorandum of Costs, Supporting Affidavit, and LNH 4.6 Hr. 
Supporting Memorandum, including review of trial exhibits. 
6. On behalf of Plaintiff Darren Kuhn, I respectfully request an attorney 
award at my current hourly rate of $175.00 per hour for the foregoing 364.10 hours, 
for a total of $63,717.50. In addition, an award for the paralegal assistant time of 
17.50 hours Ryan Lewis is requested at $40.00 per hour, for a total of $700.00. 
Though during this entire period, I received substantial paralegal assistance from other 
staff, for purposes of this Motion, no additional costs are sought for such additional 
3 
did paralegal help. 
DATED this 13" day of February, 2003. 
SUBSCRIBED AND SWORN TO before me this 13" day of February, 
i i 
A- 
i 
NOTARY PUBLIC for Idaho 
Residing at Pocatello 
My colnlnission expires 2/ 12/04 
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CERTIFICATE OF SERVICE 
1, Lowell N. Hawkes, hereby certify that I served a copy of the foregoing 
by .fax upon David C. Nye, of Merrill & Merrill, Chartered, 109 North Arthur, P.O. 
Box 991, Pocatello, ID 83204-0991, FAX 208-232-2499; Norman C. Reece, Jr., of 
Norman C. Reece, P.C., 151 North 3rd Avenue, Suite 204., Pocatello, ID 83201, FAX 
208-233-4895; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P.O. Box 
967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Ramnell, of Dial, May & 
Rammell, P.O. Box 370, Pocatello, ID 83204-0370, FAX 208-234-2961; this 13" day 
of February, 2003. r 
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Bron M. Rmmelt 
Dial, May & Ramme 1 l 
P.O. Box 370 
Pocatello, ID 83204-03 70 
Telephone: (208) 233-0132 
FAX: (208) 234-296 1 
and 
Lowell N. Hawkes (ISB ##I 852) 
LOWELL N. HAWKES, CHARTERED 
1322 East Center 
Pocatello, Idaho 83201 
Telephone: (208) 235-1 600 
FAX: (208) 235-4200 
Al.tomeysfor Pluinfgf Darren G. Kuhn 
i 
---L-; IN  THE SIXTH JUDICIAL i 
BANNOCK COUNTY, IDAHO --a 
The Honorable Peter D. McDermott 
D A W N  G. KUIm, an individual, 1 
C SCHEI DEVELOPMENT 1 
s 8 
<d~ CORPORATION, an Idaho corporation, ) 
ROGER J. SCHEI, an individual, and 1 
-) 
Case No. CVOC-00-02226A 
FRANCES R. SCHEI, an individual, ) BRIEF IN SUPPORT OF AWARD ) 
Plaintiffs, 1 OF ATTORNEY FEES 
1 
VS. 
1 
COLDWELL BANKER REAL ESTATE ) 
CORPORATION, a New Jersey 1 
Corporation, et al 1 
1 
Defendants. 
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POINT ONE 
This Transaction is a L4Commercia1 Transa~tion'~ 
Under Idaho Code 12-120(3) and Attorney Fees are 
Provided for by the Contract Between the Parties 
This case involves a cornmercial transaction (with subparts, which are also 
"colnmercial transactions") within the meaning of Idaho Code Ij 12- 120(3). The final 
legitimate agreement between the parties was the September 30, 1997 Real Estate 
Purchase and Sale Agreement. Trial Exhibit 11. That Agreement was a "commercial 
transaction.?'Jt is established in Idaho law that the purchase of a residence is a 
tT 
\ $& 
i,l ""cornmercial transaction" for which the attorney's fees provisions of Idaho Code 9 12- 
120(3) apply. Ervin Construction Go. v. Van Orden, 125 Idaho 695, 699, 704, 874 P.2d 
In addition, the promise of Coldwell BankerKelly Fisher to Mr. Ra~nmell 
that Coldwell Banker would buy the Mountain Park property if it did not sell after the 
Scheis had made a year of payments constituted a "commercial transaction." 
In addition, the Exclusive Seller Representation Agreement  r rial Exhibit 
4 ~ )  was also a "commercial transaction." That representation agreement also contained 
an attorney fees provision reading as follows: 
In the event either party shall initiate any suit or action or 
appeal on any matter relating to this Agreement the defaulting 
party shall pay the prevailing party all damages and expenses 
resulting from the default, including all reasonable attorney 
fees and all court costs and other expenses incurred by the 
prevailing party. 
-Trial Exhibit 4A, page 2, paragraph 22, line 145. 
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POINT TWO 
Darren Kuhn is Entitled to Attarney9s Fees Incurred in Removal 
of the Wrangful Deed of Trust Lien for the Unearned Commission 
Incidental to the wronghl "un-closing" by Defendant Bitton at Professional 
Escro~r Services, the Defendants wrongfully secured and recorded a Deed of Trust for an 
unearned $7,080.00 commission. Trial Exhibit 22. Defendants refused to release the 
Deed of Trust, At trial, the defense took the position that the attorney's fees expense 
incurred in securing the release of that Deed of Trust was not appropriate to submit to the 
jury, but to the Court post-trial. That wrongful Deed of Trust was left on the public 
8 D 
c 3 %<4> record until removed December 3 1, 2002 -just before trial. Trial Exhibit 59. 
The jury was instructed at trial that it was wrongful for Defendants to have 
recorded the Exhibit 22 Deed of Trust ( ~ u r y  Instruction 36) and it was wrongful to have 
denied that it had been recorded (Jury Instruction 371, as set forth in Coldwell Banker's 
Answer to the Amended Complaint, denying paragraph 44 of the Amended Cornplaint 
specifically referring to Exhibit 22 being recorder October 3 1, 1977 as Instrument No. 
970 18890. Amended Complaint, page 10, paragraph 44; Answer to Amended 
Complaint of Coldwell Banker, page 4, paragraphs 27-57. 
An award of attorney's fees as damages for removal of that Deed of Trust 
would be appropriate even in the absence of Idaho Code 5 12-120(3) or the contract 
between the parties  r rial Exhibit 4a). 
BRIEF IN SUPPORT OF AWARD OF ATTORNEY FEES - Page 3 
Kuhn v Coldwell Banker, et al q‘5'y 
CONCLUSION 
All Defendants by their pleadings sought attorney fees against the Plaintiffs. 
It was conceded by defense counsel that the "commercial transaction" provision of Idaho 
Code $ 12- 120(3) applies. Had the outcome of the trial been for the Defendants, it is 
clear &om their pleadings and contentions that attorney fees would have been sought 
against Plaintiffs. Plaintiffs should, accordingly, be awarded the attorney fees incurred. 
ESPEGTFULLY SUBMITTED this 13" day o f  February, 2003. 
LOWELL N. HAWKES, CHARTERED 
CERTIFICATE OF SERVlCE 
I, Lowell N. Hawkes, hereby certify that I served a copy of the foregoing 
by fax upon David C. Nye, of Merrill & Merrill, Chartered, 109 North Arthur, P. 0 .  
Box 991, Pocatello, ID 83204-0991, FAX 208-232-2499; Norman G. Reece, Jr., of 
Norman G. Reece, P.C., 15 1 North 3rd Avenue, Suite 204, Pocatello, ID 83201, FAX 
208-233-4895; Thomas J. Holmes, of Jones, Chartered, 203 South Garfield, P.O. Box 
967, Pocatello, ID 83204, FAX 208-232-5962; Bron M. Rammell, of Dial, May & 
Rammell, P.O. Box 370, Pocatello, ID 83204-0370, FAX 208-234-2961; this 13& day 
of February, 2003. P 
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Norman G. Reece, Jr. 
NORMAN G. REECE, P.C. 
151 North 3rd  Avenue, Suite 204  
Pocatello, ldaho 83201 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
ldaho State Bar No. 3898 
Attorney for Pla/ntiNs Schel Development 7 
Corporation, Roger J. Schei and Frances R. Sche, 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRIGT? 
I. Q- 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
i Ls 
DEVELOPMENT CORPORATION, an 
L i  
Idaho corporation, ROGER J. SCHEI, an 
individual, and FRANCES R. SCHEI, an 
individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. n/k/a LANDMARK 
REAL ESTATE INC., an ldaho 
corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an ldaho 
corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, and 
RONALD BITTON, an individual, 
Defendants. I 
Case No. CVOC-00-02226A 
MEMORANDUM OF COSTS 
Plaintiffs, Schei Development Corporation, Roger J. Schei and Frances R. Schei, 
through their attorney of record, Norman G. Reece, P.C., move this Court for an award of 
costs incurred in this litigation. This motion is made pursuant to ldaho Rule of Civil 
MEMORANDUM OF COSTS. 1 
yr 3-/ 
98-189.50 
Procedure (I.R.C.P.) 54(d)(5). The undersigned counsel for the Scheis certifies that  t o  the 
best of his knowledge and belief, the items are correct and the costs claimed herein are in 
compliance with I.R.C.P. 54. The undersigned counsel for the Scheis further certifies that 
the  discretionary costs claimed herein were necessary and exceptional, were reasonably 
incurred and should, in the interests of justice, b e  assessed against the Defendants. 
Furthermore, as to the discretionary costs, the Exclusive Seller Representation Agreement 
between the Scheis and Coldwell Banker provides: "In the event either party shall initiate 
any suit or action or  appeal on any matter relating to this Agreement the default ing party 
shall pay the prevailing party all damages and expenses result ing f rom the default, 
t ,  2 including all reasonable attorneys' fees and aNcourt costs and other expenses incurred by  
: c 3 
~1 the prevail ing party." Trial Exhibit 1, Pg. 2, LI. 144-146 (emphasis added). 
COSTS AS A MATTER OF RIGHT - I.R.C.P. 54(d)(l)(C) 
Court Filing Fees: 
10/27/00 Bannock County Clerk 
(complaint f i l ing fee) $77.00 
Fees for Service of Process: . 
0 4 / 0 6 / 0 1  Morris County (New Jersey) Sheriff 
(service of process on Coldwell Banker) $20.24 
0 4 / 1 6 / 0 1  Jefferson County Sheriff 
(service of process on Wayne Harris) $20.00 
0 4 / 1 6 / 0 1  Jefferson County Sheriff 
(service of process on Harris Appraisals, Inc.) $20.00 
Costs for Trial Exhibit Preparation: 
Dr. Evenson exhibit on economic loss $25.00 
Office Max (exhibit binders) $27.03 
Expert Witness Fees (Limit $2,000.00 each): 
James A. Evenson, Ph.D., J.D., Economist $2,000.00 
-k' 5-c;L 
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Travel Expenses: 
James A. Evenson, Ph.D., J.D. 
(Boulder, CO to  Pocatello, ID: 
App. 4-10 miles one way @ $230) 
Deposition Reporting Charges: 
09/24/01 Buchanan Reporting Service 
(Dat-ren Kuhn, Roger/Frances Schei) $240.55 
1 I /  14/02 Burnham, Habel & Associates, lnc. 
(Darlene Manning) $145.19 
11/14/02 Burnham, Habel & Associates, Inc. 
(Gail Heist) $186.67 
01/03/03 Buchanan Reporting Service 
(Kelly Fisher, John Merzlock, Todd 
Bohn, Michael Johnston, Ron Bitton, 
Bron Rammell) $860.21 
01/06/03 McClanahan Court Reporting 
(Dr. James Evenson) 
Total Costs as a Matter of Right: $3,867.14 
DISCRETIONARY COSTS - I.R.C.P. 54(d)(l)(D) 
Copying Expense (2,144 pages @ $. 10 per page) $2 14.40 
 on^ Distance Telephone Expense $1  1.60 
/Facsimile Expense (18 pages @ $,50 per page) $9.00 
t Certified Mail Expense $22.42 
09/23/02 United Parcel Service (Overnight Delivery 
Charges to Darlene Manning) $14.11 
11/14/02 Round-trip mileage to Boise, Idaho for 
Oral Depositions of Gail Heist and Darlene 
Manning (452 miles @ $.325) $146.90 
V 01/21/03 Clark Dispute Resolution (Mediation Fee) $1,145.66 
Balance of Charges for Dr. Evenson $1,499.50 
Total Discretionary Costs: $3,063.59 
4-5-27 
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DATED this 14th day of February, 2003. 
NORMAN G. R E E ~ E ,  JR. 
SUBSCRIBED AND SWORN t o  before m e  this 14th day of February, 2003. 
My Commission Expires: 2.43-0"; 
CERTl FICATE OF SERVICE 
1 hereby certify that on this 14th day of February, 2003, 1 served a true and correct 
copy of the foregoing MEMORANDUM OF COSTS, b y  depositing the same in the United 
States mail, a t  Pocatello, postage pre-paid, in  an envelope addressed to: 
Lowell N. Hawkes 
Lowell N. Hawkes, Chtd. 
1322  East Center 
Pocatello, ID 8 3 2 0 1  
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 3 7 0  
Pocatello, ID 83204-0370 
David C. Nye 
Merrill & Merrill 
P.O. Box 9 9 1  
Pocatello, ID 83204-0991  
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 9 6 7  
Pocatello, ID 83204-0967 
Norman G: bfeece, Jr. 
"7/5A4c' - 
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Norman G. Reece, Jr, 
NORMAN G. REECE, P.C. 
151 North 3rd  Avenue, Suite 204 
Pocatelfo, ldaho 83201  
Tel: (208) 233-0128 
Fax: (208) 233-4.895 
ldaho State Bar No. 3898 
Attorney for Plainti% Schei Development. 
Corporation, Roger J. Schei and Frances R Schei 
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
Jp! 
DEVELOPMENT CORPORATION, an ldaho 
\$ corporation, ROGER J. SCHEI, an R individual, and FRANCES R. SCHEI, an 
individual, 
Plaintiffs, 
vs. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey Corporation, 
COLDWELL BANKER LANDMARK, INC. 
n l k l a  LANDMARK REAL ESTATE INC., an 
ldaho corporation d/b/a KELLER 
WILLIAMS REALTY EAST IDAHO, 
PROFESSIONAL ESCROW SERVICES, INC., 
an ldaho corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, and 
RONALD BITTON, an individual, 
Case No. CVOC-00-02226A 
PLAINTIFFS' MOTION FOR AWARD 
OF ATTORNEY FEES AND NOTICE 
OF HEARING 
Defendants. I 
Plaintiffs, Schei Development Corporation, Roger J. Schei and Frances R. Schei, 
through their attorney of record, Norman G. Reece, P.C., hereby move the Court for an 
award of attorney fees as a prevailing party. This motion is made pursuant to ldaho Rule 
5?3=5-- 
PLAINTIFFS' MOTION FOR AWARD OF ATTORNEY FEES AND NOTICE OF HEARING - 1 
98-189.47 
of Civil Procedure 54(e)(l) upon the following grounds: (I) The transaction that  formed the 
basis of the lawsuit was a "commercial transaction" within the meaning of Idaho Code 5 12-  
120(3); and (2) the Listing Agreement signed between the Scheis and Coldwell Banker 
provides that  the prevailing party shall be entitled to "all reasonable attorneys' fees and all 
court costs and other expenses incurred by  the prevailing party." (Trial Exhibit 1, Pg. 2, LI. 
14-5-46). This motion is supported b y  the Brief in Support of Award of Attorney Fees and 
the affidavit of counsel lodged and/or filed herewith. In  the event the Defendants contest 
the reasonableness of the t ime set forth in  the affidavit of counsel, Plaintiffs move the Court 
for an order requiring Defendants to disclose their own t ime records. 
NOTICE OF HEARING 
PLEASE TAKE NOTICE that  on Monday, the 3 rd  day of March, 2003, at 1:30 p.m. 
of said day, or  as soon thereafter as counsel can be heard, in  the Courtroom of said Court, 
Bannock County Courthouse, Pocatello, Countyof Bannock, State of Idaho, the undersigned 
will call up  for hearing before the Court Plaintiffs' Motion for Award of Attorney Fees. 
DATED this 14th day of February, 2003.  
NORMAN G. REECE, P.C. 
Norman G. Reece, Jr., Of t h d ~ r m  Attorney for 
Plaintiffs, Schei ~ e v e l o ~ m e r h  Corp., ~ o ~ e r  J. 
Schei and Frances R. Schei 
PLAINTIFFS' MOTION FOR AWARD OF ATTORNEY FEES AND NOTICE OF HEARING - 2 
98-189.47 
CERTIFICATE OF SERVICE 
I hereby certify that on this 14th day of February, 2003, 1 served a true and correct 
copy of the foregoing PLAINTIFFS' MOTION FOR AWARD OF ATTORNEY FEES AND NOTICE 
OF HEARING, by depositing the same in the United States mail, at Pocatello, postage pre- 
paid, in an envelope addressed to: 
Lowell N. Hawkes 
Lowell N. Hawkes, Chtd. 
1322 East Center 
Pocatello, ID 83201 
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 370 
i ii Pocatello, ID 83204-0370 
i ,*b 
vL David C. Nye 
Merrill & Merrill 
P.O. Box 991  
Pocatello, ID 83204-0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
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Norman G. Reece, Jr, 
NORMAN G. REECE, P.C. 
151 North 3rd  Avenue, Suite 204  
Pocatello, ldaho 83201  
Tel: (208) 233-0128 
Fax: (208) 233-4895 
ldaho State Bar No. 3898 
A~orney  for PfainfiNs Sche, Development 
Corporation, Roger J. Schei and Frances R Schei 
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IN THE DISTRICT COURT OF THE SIXTH JUDlC 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
i 
, -\ DEVELOPMENT CORPORATION, an 
L- Idaho corporation, ROGER J. SCHEI, an 
j a b  j individual, and FRANCES R. SCHEI, an 
individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. n/k/a LANDMARK 
REAL ESTATE INC., an ldaho 
corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC:, an ldaho 
corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, and 
RONALD BITTON, an individual, 
Defendants. I 
STATE OF IDAHO ) 
) ss. 
County of Bannock ) 
Case No. CVOC-00-02226A 
AFFIDAVIT OF NORMAN G. REECE, 
JR. IN SUPPORT OF PLAINTIFF 
SCHEIS' APPLICATION FOR 
ATTORNEY FEES 
AFFIDAVIT OF NORMAN G. REECE, JR. IN SUPPORT OF PLAINTIFF SCHEIS' APPLICATION FOR ATTORNEY FEES . 1 
98-189.48 
Norman G. Reece, Jr., being first duly sworn upon oath, deposes and states as 
follows: 
1. I am an attorney licensed to practice law in the State of ldaho and, if called 
upon to  testify, could testify to the follow~ng, all of which are within my own personal 
knowledge or based upon my professional judgment. 
2. 1 have been engaged in the active practice of law since 1990, and am 
currently the owner of Norman G. Reece, P.C. in Pocatello, Idaho. I am familiar with the 
prevailing rate for attorneys in the Southeast ldaho area engaged in similar law practice. 
A usual and customary hourly rate for legal services of this kind is between the sums of 
$100.00 per hour and $175.00 per hour. 
3. 1 have been personally involved in this action. I t  is my professional opinion 
\ * )  
V 
that a reasonable attorney fee for my services in this action is the sum of $42,340.00. This 
includes an evaluation of actual services rendered as of the date of this affidavit. 
4. Plaintiffs assert that they are entitled to attorney fees as a matter of right 
pursuant to ldaho Code Ej 12-120(3), ldaho Rule of Civil Procedure 54(e)(l), and pursuant 
to the provisions of the contract between the parties (Trial Exhibit 1, Pg. 2, LI. 144-46). 
5. As the attorney of record for the Schei Plaintiffs in this action, I am familiar 
with the t ime records and method of timekeeping utilized by my law firm. 
6. 1 have reviewed the time records kept as a result of this litigation. Those 
records indicate that the total time accumulated by myself is 423.40 hours @ $100.00 per 
hour for a total attorney fee of $42,340.00. 
7. These fees are reasonable in amount, were necessarily incurred, and are 
consistent with comparable services and rates in the State of Idaho. 
8. The attorney time spent by myself through today is as follows: 
i 
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DATE f UNCTION TOTAL 
11/29/99 Conference with Roger re notice of default $100.00 .5 $50.00 
Letter to  Darren Kuhn re notice of default $100.00 .1 $10.00 
11/30/99 Telephone conference with Roger re 10/17/99 
note payable signed by Kuhns $100.00 .3 $30.00 
Demand letter to Kuhns re 10/17/99 note 
payable $100.00 .1 $10.00 
12/07/99 Review real estate documents and analyze 
status of transactions $100.00 1.5 $150.00 
12/08/99 Review and evaluate facts of real estate 
transaction 
12/17/99 Preparations for and conference with Clients re 
0 status of real estate transactions, litigation k strategy $100.00 1.5 $150.00 
12/22/99 Telephone conferences with Clients re 12/29/99 
meeting at Coldwell Banker $100.00 .1 $10.00 
12/30/99 Preparations for and participation in conference 
with Clients and opposing parties at Coldwell 
Banker re resolution of dispute $100.00 1.4 $140.00 
01/04/00 Conference with Clients re litigation strategy, 
settlement options $100.00 .5 $50.00 
Telephone conference with Clients and Coldwell 
Banker re scheduling settlement conference $100.00 .1 $10.00 
01/05/00 Conference with Clients and opposing parties 
at Coldwell Banker $100.00 1.5 $150.00 
01/10/00 Telephone conference with Fran re unavailability 
for settlement conference this week $100.00 .1 $10.00 
Telephone conferences with counsel for Kuhn, 
Coldwell Banker re Clients' unavailability for 
settlement conference this week $100.00 .1 $10.00 
01/18/00 Telephone conference with Fran re status of 
settlement offer $100.00 .1 $10.00 
01/19/00 Telephone conference with counsel for Kuhn 
re response from Coldwell Banker to settlement 
offer $100.00 .1 $10.00 
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le t ter  to  Coldwell Banker re response to 
settlement offer 
01/26/00 Telephone conferences with Roger re status of 
settlement negotiations, Coldwell Banker's 
request for additional 10-14 days for submission 
of claim to errors and omissions carrier, litigation 
strategy 
Telephone conference with counsel for Darren 
Kuhn re litigation strategy 
02/01/00 Telephone conference with Mike Johnston re 
settlement status 
02/03/00 Telephone conferences with client re status of 
settlement negotiations, litigation 
Telephone conference with counsel for Kuhn 
re status of settlement negotiations, litigation 
strategy 
02/14/00 Telephone conference with defense counsel 
re representation of Coldwell Banker 
' ii Letter to clients re retainer, Coldwell Banker's $? hiring of attorney 
Telephone conference with counsel for Kuhn 
re litigation strategy 
02/15/00 Telephone conference with Roger re payment 
of utility bills, retention of attorney by Coldwell 
Banker 
02/22/00 Telephone conferences with client (Roger) re 
Coldwell Banker's position on settlement offer 
Telephone conference with counsel for Kuhn 
and counsel for Coldwell Banker re status of 
settlement negotiations 
Letter to counsel for Kuhn re Scheis' payment 
of utilities on Mountain Park property 
02/25/00 Telephone conference with Roger re possible 
buyer for Mountain Park property 
02/28/00 Telephone conference with co-counsel re 
litigation strategy 
AFFIDAVIT OF NORMAN G. REECE, JR. IN SUPPORT OF PLAINTIFF SCHEIS' APPLICATION FOR ATTORNEY FEES - 4 
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Receipt and review letter from defense counsel 
re settlement 
Letter to clients re letter from defense counsel 
Conference with Client re notice of default from 
American Land Title 
Telephone conference with Counsel for Kuhn re 
conference with Kuhn and Schei 
Telephone conference with Client re conference 
with Kuhn  and Schei 
Telephone conference with Client re prospective 
buyer 
Telephone conference with client re prospective 
buyer 
Telephone conferences with office of counsel 
for Kuhn and Clients re conference with the 
parties and counsel 
Conference with Kuhn,  counsel for K u h n ,  and 
Clients re facts of case and litigation strategy 
Conference with Clients, K u h n  and counsel for 
K u h n  re facts of case, litigation strategy 
Telephone conference with client re Roger's 
telephone conference with John Merzlock 
concerning relisting of Mountain Park property 
Telephone conferences with Client re settlement 
offer from Coldwell Banker, relisting with 
Coldwell Banker, purchase of Mountain Park 
Telephone conference with Counsel for K u h n  re 
settlement negotiations with Counsel for 
Coldwell Banker, litigation/discovery strategy 
Telephone conferences with Client and Counsel 
for K u h n  re relisting agreement, possible buyer 
for Mountain Park, litigation strategy 
Letter to counsel for Coldwell Banker re relisting 
agreement 
Telephone conference with Client re letter to 
counsel for Coldwell Banker 
AFFIDAVIT OF NORMAN G. REECE, JR. I N  SUPPORT OF PLAINTIFF SCHEIS' APPLICATION FOR ATTORNEY FEES . 5 
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Telephone conference with counsel for Kuhn 
re letter to  counsel for Coldwell Banker, 
relevant statutory provisions 
Final revisions to letter to attorney for Coldwell 
Banker re relisting agreement 
Telephone conference with counsel for Kuhn re 
fi l ing of complaint, litigation strategy 
Telephone conference with Clients re filing of 
complaint, litigation strategy 
Research ldaho law re real estate broker regulations 
Telephone conference with ldaho Secretary of State 
re corporate information on Coldwell Banker 
Telephone conference with co-counsel re causes 
of action, drafting of complaint 
Review file and prepare fact summary preparatory 
to drafting complaint and demand for jury trial 
Review and summarize facts of case preparatory 
to drafting complaint 
Research ldaho case law on potential causes of 
action to include in complaint 
Prepare Complaint and Demand for Jury Trial 
Prepare Plaintiffs' First Set of Interrogatories to 
Defendants 
Prepare Plaintiffs' First Set of Requests for 
Production of Documents to Defendants 
Review documents in file for counsel for Kuhn 
Review and organize office file for Clients 
Conference with counsel for Kuhn re service of 
process and discovery on defendants 
Telephone conference with counsel for Kuhn re 
strategy for service of process and service of 
discovery on defendants 
Telephone conference with counsel for Coldwell 
Banker re settlement conference 
5423 
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Review and revise plaintiffs' First Set of 
Interrogatories to  Defendants and Plaintiffs' First 
Set of Requests for Production of Documents to 
Defendants $100.00 .3 $30.00 
Telephorre conference with Roger re settlement 
conference with defendants $100.00 .1 $10.00 
11/08/00 Telephone conferences with counsel for defendants 
and co-counsel re scheduling settlement conference $100.00 .1 $10.00 
Telephone conference with Roger re settlement 
conference, damages $100.00 .1 $10.00 
11/09/00 Letter to co-counsel and defense counsel 
confirming settlement conference on 11/30/00 $100.00 .1 $10.00 
11/27/00 Letter to counsel for Coldwell Banker re facts of 
case, theories of liability, damages $100.00 .7 $70.00 
11/28/00 Prepare summonses for all defendants $100.00 .3 $30.00 
Final preparation of discovery to defendants $ 1 00.00 .2 $20.00 
11/30/00 Preparations for conference at Coldwell Banker 
with Clients, co-plaintiff, defendants and defense 
counsel $100.00 2.1 $210.00 
i -  
I "  Attend conference at Coldwell Banker with Clients, 
co-plaintiff, defendants and defense counsel $100.00 1.7 $170.00 
12/01/00 Review file and calculate special damages $100.00 1.4 $140 .OO 
Letter to Counsel for Coldwell Banker re special 
damages $100.00 .3 $30.00 
12/05/00 Telephone conference with Roger re response from 
Coldwell Banker to our 12/01/00 letter on damages $100.00 .1 $10.00 
12/13/00 Telephone conference with Roger re status of 
settlement negotiations with Coldwell Banker $100.00 .1 $10.00 
12/20/00 Receipt and review letters from counsel for 
Coldwell Banker defendants re settlement offers, 
discovery $100.00 .1 $10.00 
Receipt and review 12/8/00 Order of Reference $100.00 .1 $10.00 
Receipt and review notices of appearance on 
behalf of Coldwell Banker and Ronald Bitton $100.00 .1 $10.00 
546 p/ 
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112/21/00 Telephone conference with Roger re status of 
litigation, possibility of settlement $100.00 .2 $20.00 
12/22/00 Telephone conferences with Client and counsel 
for Kuhn re mediation $lOO.O0 .2 $20.00 
Letter to  counsel for Coldwell Banker re mediation $100.00 .3 $30.00 
01/12/01 Letter to  Clients re litigation expenses, mediation 
potential $100.00 .1 $10.00 
01 / 18/04 Telephone conference with co-counsel re 
depositions of plaintiffs, motion to  compel 
discovery, service of process $100.00 .1 $10.00 
Telephone conference with clients re depositions $100.00 .2 $20.00 
03/05/01 Review letter from co-counsel re indemnification 
in GMAC lawsuit against Kuhn $100.00 .1 $10.00 
Receipt and review Amended Notice of Appearance 
on behalf of Coldwell Banker defendants $100.00 .1 $10.00 
Letter to Clients re letter from co-counsel $100.00 .1 $10.00 
04/04/01 Review scheduling order setting litigation deadlines $100.00 .1 $10.00 
h 
\ k"r"i Review Defendant Ron Bitton's Answer and 
a 1. Counterclaim $100.00 .1 $10.00 
04/06/01 Conference with Clerk of the Court re summons for 
Coldwell Banker $100.00 .1 $10.00 
Telephone conference with Morris County (New 
Jersey) Sheriff re service of process upon Coldwell 
Banker $100.00 .2 $20.00 
Telephone conference with Jefferson County Sheriff 
re service of process upon Wayne Harris and Harris 
Appraisals $100.00 .1 $10.00 
Letter to Morris County (New Jersey) Sheriff re 
service of process upon Coldweli Banker $100.00 .2 $20.00 
Letter to Jefferson County Sheriff re service of 
process upon Wayne Harris and Harris Appraisals $100.00 .1 $10.00 
04/09/01 Telephone conference with Roger re filing complaint 
with Idaho Real Estate Commission $100.00 .1 $10.00 
Telephone conference with ldaho Real Estate 
Commission re filing complaint $100.00 .1 $10.00 
q&s" 
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Review file re status of service of process, 
appearances of counsel for defendants, possible 
default judgments 
Telephone conference with co-counsel re default 
of Wayne Harris and Harris Appraisals, Inc. 
Prepare ldaho Real Estate Commission Verified 
Complaint Form 
Prepare Affidavit for Default 
Prepare Clerk's Default 
Conference with co-counsel re Affidavit for Default 
Conference with Clerk of the Court re default of 
Wayne Harris and Harris Appraisals, Inc. 
Prepare ldaho Real Estate Commission Verified 
Complaint Form 
Conference with Scheis re complaint with ldaho 
Real Estate Commission, litigation strategy 
Receipt and review letter from counsel for Harris 
Appraisals re default judgment, settlement 
Receipt and review letter from counsel for Coldwell 
Banker re responses to discovery and stipulation 
to amend answer to complaint 
Letter to counsel for Coldwell Banker re responses 
to discovery and stipulation to amend answer to 
complaint 
Telephone conference with Roger re options on 
foreclosure action 
Review file re deeds of trust and note payable 
Letter to Clients re copies of deeds of trust and 
note payable 
Receipt and review Bitton's Motion for Mediation, 
Coldwell Banker's Motion to Compel, Coldwell 
Banker's Motion to Amend Answer to Complaint 
Telephone conference with counsel for Kuhn re 
litigation strategy 
c7/L t19 
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08120101 Conference with counsel for Coldwell Banker re 
stipulation to amend Coldwell Banker's answer 
to complaint $100.00 .1 
Conference with counsel for co-plaintiff re answers1 
responses to discovery requests from Coldwell 
Banker $100.00 .1 
Prepare answers/responses to discovery requests 
from Coldwell Banker $100.00 .9 
Preparations for and participation in hearing on 
Coldwell Banker's Motion to Compel, Ron Bitton's 
Motion for Mediation, Coldwel l Banker's Motion to 
Amend Answer $100.00 .8 
08/21/01 Review and revise Plaintiffs' Answers and Responses 
to Coldwell Banker's lnterrogatories and Requests 
for Production of Documents $100.00 .9 
Conference with Roger re answers to Coldwell 
Banker's Discovery 
08/22/01 Telephone conference with Clients re Plaintiffs' 
Answers and Responses to Coldwell Banker's 
lnterrogatories and Requests for Production of 
P Documents 
1 
i 
Conference with Clients re signing Plaintiffs' 
Answers and Responses to Coldwell Banker's 
lnterrogatories and Requests for Production of 
Documents, availability for deposition, mediation 
date 
Receipt and review letter from counsel for Coldwell 
Banker re amended answer and mediation date $100.00 .1 
Letter to counsel for Coidwell Banker re available 
dates for depositions, confirmation of mediation 
date $100.00 .1 
Prepare Notice of Service of Discovery $100.00 .1 
08/28/01 Receipt and review 08/20/01 Minute Entry and 
Order $100.00 .1 
08/31/01 Letter to Clients re depositions $100.00 .5 
09/05/01 Receipt and review letter from counsel for Harris 
Appraisals re setting aside default judgment $100.00 .1 
Yc: 7 
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Telephone conference with co-counsel re letter 
from counsel for Harris Appraisafs $100.00 
Telephone conference with Roger re conference to 
prepare for 91 18/01 depositions $100.00 
Conference with Roger re documents to review 
preparatory to depositions $100.00 
Conference with Roger re documents to review 
preparatory to depositions $100.00 
Telephone conferences with Clients confirming 
appointment to prepare for depositions $100.00 
Telephone conference with co.counsel re 
preparations for 9/18/01 depositions $100.00 
Conference with Clients re deposition testimony $100.00 
Preparations for and attendance at oral depositions 
of Darren Kuhn, Roger and Frances Schei $100.00 
Conferences with defense counsel re inspection 
of documents $100.00 
Telephone conference with Judge Smith's clerk re 
rescheduling mediation $100.00 
Telephone conference with counsel for co-Plaintiff 
re postponement of mediation $100.00 
Telephone conferences with Clients re postponement 
of mediation, copies of original documents, motion 
for punitive damages, litigation strategy $100.00 
Conference with Roger re deposition exhibits, 
damages calculations $100.00 
Conference with Roger re review of depositions, 
mediation $100.00 
Telephone conferences with Clients re mediation 
prior to 12/12/01 $100.00 
Telephone conference with counsel for co-plaintiff 
re mediation prior to 12/12/01 $100.00 
Telephone conference with counsel for Ron Bitton 
re mediation prior to 12/12/01 $100.00 
'ZL 25, 
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~10/02/01 Telephone conference with Roger re mediation 
pr ior l o  12/12/01 $100.00 .2 $20.00 
Telephone conference with counsel for Coldwell 
Banker re mediation prior t o  12/12/01 $100.00 .2 $20.00 
Telephone conference with counsel for co-plaintiff 
re mediation prior to  12/ 12/01 $100.00 .2 $20.00 
10/04/01 Telephone conference with Roger re status of 
mediation scheduling, reading of depositions $100.00 .1 $10.00 
10/05/01 Telephone conference with Roger re signing of 
deposition transcript $100.00 .1 $10.00 
Conference with Frances re deposition testimony $100.00 .4 $40.00 
10/10/01 Telephone conference with counsel for Coldwell 
Banker re  mediation i n  October 2001 $100.00 .05 $5.00 
Telephone conference with Roger re mediation i n  
October 2001, signing of depositions $100.00 .05 $5.00 
10/12/01 Telephone conference with Roger re appointment 
to sign deposition $100.00 .1 $10.00 
10/16/01 Conference with Clients re signing of deposition 
transcripts $100.00 .1 $10.00 
10/23/01 Receipt and review Harris Appraisal's Motion to 
3 Set Aside Default and Motion for Leave to  File 
I P 
,, % Answer 
, & $lOO.OO .5 $50.00 
"L 
Research ldaho law re grounds for setting aside 
default $100.00 1.1 $1 10.00 
10/24/01 Telephone conference with Roger re Harris motion 
to  set aside default $100.00 .05 $5.00 
Telephone conference with Judge Smith's clerk re 
confirmation of mediation $100.00 .05 $5.00 
Telephone conference with counsel for Coldwell 
Banker re  reorganization of insurer for Coldwell 
Banker, confirmation of mediation date $100.00 .1 $10.00 
Review and analysis of ldaho cases re setting aside 
default $100.00 1.4 $140.00 
Telephone conference with co-counsel re research 
on setting aside default $100.00 .2 $20.00 
9 
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11/05/01 Prepare for hearing on Harris m o t ~ o n  to  set aside 
default 
Participation i n  hearing on t-iarris motion to  set 
aside default $100.00 .8 $80.00 
11/08/01 Telephone conference with Roger re setting aside 
clerk's default against Harris $100.00 .2 $20.00 
Letter t o  co-counsel re setting aside default $100.00 .1 $10.00 
11/21/01 Telephone conference with Clients re mediation 
on 12/12, punitive damages $100.00 .2 $20.00 
Telephone conference with counsel for Coldwell 
Banker re  status of reorganization proceedings with 
insurer for Coldwell Banker $100.00 .I $10.00 
Telephone conference with co-counsel re 
reorganization proceedings, litigation strategy, 
settlement with Harris $100.00 .2 $20.00 
12/07/01 Telephone conference with counsel for Coldwell 
Banker re mediation $100.00 .15 $15.00 
Telephone conference with co-counsel re mediation, 
l i t igation strategy, motion to  disqualify co-counsel $100.00 .25 $25.00 
i 
2 - Receipt and review Defendant Bitton's motion to  
I). disqualify co-counsel, supporting affidavits and 
brief $100.00 .5 $50.00 
Receipt and review letter from counsel for Coldwell 
Banker re cancellation of mediation $100.00 .2 $20.00 
Conference with co-counsel re cancellation of 
mediation, motion to  disqualify co-counsel $100.00 .2 $20.00 
12/10/01 Telephone conference with Roger re postponement 
of mediation $100.00 .1 $10.00 
Receipt and review Notice of Hearing on Defendant 
Ron Bitton's Motion to  Disqualify Counsel $100.00 .1 $10.00 
12/11/01 Receipt and review letter f rom counsel for Bitton re 
typographical error in  Brief in  Support of Motion t o  
Disqualify $100.00 .1 $10.00 
12/12/01 Receipt and review Coldwell Banker's Motion for 
Stay of All Proceedings $100.00 .I $10.00 
Letter to  co-counsel re response t o  Motion for Stay $100.00 .2 $20.00 
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12/14/01 Review and revise letter t o  co-counsel re response 
to  Motion for Stay 
12/20/01 Receipt and review Notice of Hearing on Coldwell 
Banker's Motion for Stay 
01/03/02 Telephone conference with Judge Smith's clerk re 
mediation date 
Telephone conference with Client re status of case, 
mediation 
01/07/02 Preparations for and participation in hearing on 
motion for stay and motion to  disqualify 
Conference with co-counsel re litigation strategy, 
mediation 
01/09/02 Receipt and review 1/7/02 Minute Entry and 
Order 
Telephone conference with Roger re 1/7/02 hearing 
01/23/02 Telephone conference with co-counsel re mediation 
dates 
Letters t o  counsel re available mediation dates 
Telephone conferences with Clients re letter f rom 
* 
Real Estate Commission, $100.00 .3 
Review fi le re litigation costs to date $100.00 .5 
02/20/02 Telephone conference with Roger re Merzlock 
shoplift ing $100.00 .2 
04/11/02 Telephone conference with Roger re tax issues 
pertaining to  settlement, higher interest as element 
of damages $100.00 .1 
Evaluate damages issues $100.00 .2 
05/28/02 Telephone conference with Client re pending 
lawsuits against John Merzlock $100.00 .3 
06/03/02 Telephone conference with Roger re other litigation 
involving John Merzlock $100.00 .I 
06/07/02 Telephone conference with Client re previous 
litigation involving John Merzlock $100.00 .I 
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Review Bannock County litigation record on John 
Merzlock 
Conference with Client re l isting agreement, 
amendment of complaint 
Telephone conference with co-counsel re mediation 
and litigation strategy 
Telephone conference with Clerk of the Court re 
hearing on motion to  amend for punitive damages 
Telephone conferences with office of co-counsel 
re hearing date on motion to  amend for punitive 
damages 
Telephone conference with Client re motion for 
punitive damages, status of litigation 
Telephone conference with Tonya Schei re 
witness testimony 
Telephone conference with Clients re status of 
motion for punitive damages, mediation 
Review transcript of oral depositions of Scheis and 
Kuhn preparatory t o  drafting brief in  support of 
motion t o  amend complaint for punitive damages 
Review pleadings and correspondence preparatory 
to  draft ing affidavits in support of motion to  amend 
complaint for punitive damages 
Telephone conference with co-counsel re affidavits 
in  support of motion to amend complaint for 
punitive damages 
Review file re counterclaim by Ron Bitton 
Prepare Motion to Dismiss counterclaim 
Prepare Brief in Support of Motion to Dismiss 
counterclaim 
Prepare Notice of Hearing on Motion to Dismiss 
Prepare Affidavit of Roger J. Schei 
Prepare Affidavit of Darren G. Kuhn 
+'?'a 
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Review and revise Affidavit of Roger Schei 
Further review and revision of Affidavit of Roger 
Schei 
Review and revise Affidavit of Darren Kuhn 
Conference with co-counsel re motion t o  dismiss, 
motion for punitive damages 
Conference with Client re affidavit 
Telephone conference with Clients re revisions t o  
affidavit i n  support of motion to amend complaint 
for punitive damages 
Revise affidavit i n  support of motion to  amend 
complaint for punitive damages 
Review and revise affidavits in  support of motion 
for punitive damages 
Conference with Clients and co-counsel re revisions 
to  affidavit in  support of motion to amend for 
punitive damages 
Conference with Wayne Harris and counsel re facts 
of case, appraisals performed prior to  Harris' 
involvement 
Review and revise Affidavit of Roger Schei 
Conference with co-counsel re revisions to Affidavit 
of Darren Kuhn 
Review and revise Affidavit of Darren Kuhn 
Conference with Plaintiff's counsel re Affidavit of 
Roger Schei, Supplemental Affidavit of Darren Kuhn 
Conference with Jay Christensen re facts of case, 
expert on ethics 
Prepare Supplemental Affidavit of Roger Schei 
Conference with Clients re affidavits in  support of 
motion for punitive damages, litigation strategy 
Review Idaho law re grounds for punitive damages, 
fiduciary duties of real estate agents 
Prepare Motion for Punitive Damages 
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09/24/02 Teelphone conference with defense counsel re 
mediation 
Telephone conferences with co-counsel re expert 
witnesses, mediation 
Telephone conferences with Client re status of 
retaining expert witnesses, tax considerations, 
damages 
Telephone conference with potential expert 
economist 
Telephone conference with potential expert 
reaItor/broker 
09 /25/02 Telephone conference with defense counsel re 
mediation 
Review fi le re disclosure and pretrial deadlines 
Telephone conference with co-counsel re mediators, 
expert witnesses 
8;" 
tl Telephone conference with Client re witnesses, 
disclosure deadlines 
09/26/02 Telephone conference with Darlene Manning re 
service as expert witness 
Telephone conference with potential expert 
witness 
Telephone conferences with Client re status of 
retaining expert witnesses, damages 
Letter to  expert witness re facts of case 
09/27/02 Telephone conferences with potential expert 
witnesses re availability 
Prepare Exhibit List 
09 /30/02 Prepare Witness List 
Review and revise exhibit list 
Preparations for and participation i n  hearing on 
motion to  dismiss counterclaim 
Conference with all counsel re mediator 
4"7"1( 
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10/01/02 Final preparation of Plaint i f fsWitness List and 
Plaintiffs' Exhibit List $100.00 
Review fi le re damages $100.00 
Letter to  economics expert re damages $100.00 
10/02/02 Telephone conference with Client re revisions t o  
letter t o  economist $100.00 
Review and revise letter to economics expert re 
damages $100.00 
Preparations for and participation in Pretrial 
Conference $100.00 
Conference with all counsel re mediation date $100.00 
10/03/02 Conferences with Clients re preparation of materials 
to  provide expert witnesses $100.00 
P 
0 i- 
li Telephone conferences with expert witnesses re 
tr, additional materials needed $100.00 .6 
10/07/02 Receipt and review Defendants' objections to motion 
for punitive damages, affidavits in  opposition to 
motion for punitive damages $100.00 .8 
Prepare Affidavit of Darlene Manning in support 
of motion for punitive damages $100.00 .7 
Preparations for and participation in hearing on 
motion to  amend to allow for punitive damages $100.00 1 .O 
10/10/02 Research and preparations for hearing on motion 
for punitive damages $100.00 2.5 
Participation in hearing on motion for punitive 
damages $100.00 1.6 
10/15/02 Prepare discovery requests re financial information $100.00 .8 
10/24/02 Telephone conference with co-counsel re 
depositions of expert witnesses $100.00 .3 
Telephone conference with Client re availability for 
depositions of expert witnesses $100.00 .2 
11/04/02 Telephone conferences with co-counsel and defense 
counsel re depositions of real estate experts $100.00 .5 
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Telephone conference with Client re telephone 
conferences with real estate experts and depositions 
of real estate experts $100.00 .3 $30.00 
11/05/02 Telephone conference with Gail Heist re expert 
witness report $100.00 1.8 $180.00 
Telephone conference with Darlene Manning re 
deposition on 11/14/ 02 $100.00 .2 $20.00 
11/06/02 Telephone conference with Teena Turner re expert 
witness report $100.00 1.5 $150.00 
Telephone conference with economist re expert 
witness report $100.00 .5 $50.00 
1 111 1/02 Review file re ldaho Real Estate Commission 
proceedings $100.00 2.0 $200.00 
Letter to Gail Heist re IMRC proceedings $100.00 .2 $20.00 
11/13/02 Telephone conferences with co-counsel and experts 
re depositions 
a", 
Conference with co-counsel re deposition 
3' preparation 
Preparations for oral depositions of expert 
witnesses 
1 l/ 14/02 Travel to Boise, ldaho for oral depositions of 
Gail Heist and Darlene Manning 
Participation in oral depositions of Gail Heist and 
Darlene Manning 
Return travel to Pocatello, ldaho 
11/18/20 Prepare mediation statement 
11/20/02 Preparations for and participation in mediation 
11/22/02 Review law re demands for policy limits 
Prepare policy limits demands for individual 
defendants 
11/25/02 Telephone conference with defense counsel re 
policy limits demands, depositions 
Telephone conference with co-counsel re policy 
limits demands, depositions 
5 9 6 7  
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12/04/02 Prepare Deposition Duces Tecum Notices for 
John Merzlock, Todd Bohn and Mike Johnston 
Telephone conference with economist re revisions 
to  report 
Telephone conference with Client re depositions 
12/05/02 Review file re deposition notices, scheduling 
depositions 
12/06/02 Telephone conference with Client and co-counsel 
re depositions, discovery matters 
12/09/02 Preparations for oral deposition of Kelly Fisher 
Participation in oral deposition of Kelly Fisher 
12/10/02 Preparations for oral depositions of Todd Bohn and 
John Merzlock 
12/11/02 Prepare for oral depositions of John Merzlock and 
Todd Bohn 
12/12/02 Preparations for and participation in oral depositions 
of John Merzlock and Todd Bohn $1200.00 8.5 $850.00 
12/13/02 Preparations for and participation in oral depositions 
of Todd Bohn and Mike Johnston $100.00 2.9 $290.00 
12/16/02 Review Motion in Limine re exclusion of liability 
experts $100.00 .5 $50.00 
P \ 
ij: ' Prepare oral argument in  opposition to Defendants' 
Motion in Limine $100.00 1.8 $180.00 
Participation i n  oral argument on Motion i n  
Limine $100.00 1.2 $120.00 
12/19/02 Telephone conference with economist re revisions 
to report $100.00 .2 $20.00 
Telephone conferences with Clients re status of 
litigation, settlement $100.00 .3 $30.00 
Letters to independent counsel for Coldwell Banker 
defendants re settlement $100.00 .5 $50.00 
12/23/02 Review fi le materials for review by expert economist $100.00 2.1 $210.00 
12/30/02 Preparations for and participation in oral deposition 
of Ron Bitton $100.00 3.1 $310.00 
s/77 
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Prepare Jury Instructions 
Review file re materials t o  disclose to defense 
counsel 
Conference with defense counsel re materials for 
disclosure 
Conference with co-counsel re trial preparations 
Preparations for and participation in oral deposition 
of Bron Rarnmell 
Preparations for and participation in oral deposition 
of James Evenson 
Conference with defense counsel re settlement 
Prepare direct exam questions for Roger Schei 
Prepare jury instructions 
Prepare direct exam questions for Roger Schei 
Conference with co-counsel re tr ial strategy 
Preparations for and participation at hearing on 
motions in limine 
Conference with counsel re settlement 
Trial preparations 
Preparations for and participation in trial - ju ry  
selection and opening statements 
Preparations for and participation in trial - 
examination of Todd Bohn and Mike Johnston 
Conference with co-counsel re witness order, trial 
strategy 
Preparations for and participation in trial - 
examination of Mike Johnston and John Merzlock 
Preparations for and participation in trial - 
John Merzlock and Kelly Fisher 
Trial preparations - examination of Kelly Fisher 
Conference with co-counsel re trial strategy 
4"2g  
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Prepare redirect questions for Kelly Fisher 
Prepare direct examination question for Ron Bitton 
Conference with Clients re trial testimony 
Preparations for and participation in trial - 
examination of Kelly Fisher, Ron Bitton, and Mike 
Johnston 
Review trial notes re areas of inquiry for Darren 
Kuhn 
Preparations for and participation in trial - 
examination of Mike Johnston, Darren Kuhn 
Preparations for and participation in trial - 
examination of Tonya Schei, Frances Schei and 
Roger Schei 
Conference with Clients re trial testimony on 
damages 
Preparations for and participation in trial - 
examination of Roger Schei, hearing on expert 
opinion of Darlene Manning, examination of Robert 
Jones 
Conference with Clients re damages, redirect 
examination 
Trial preparations for economics expert 
Preparations for and participation in trial - 
examination of Dr. James Evenson 
Preparations for and participation in trial - 
examination of Wayne Harris, Roger Schei, Ron 
Bitton and John Merzlock 
Prepare supplemental jury instructions 
Preparations for and participation in trial - 
examination of Darlene Manning 
Preparations for and participation in trial - 
motion for punitive damages and examination 
of defendants re financial information 
Preparations for and participation in trial - 
cross examination of Dave Fuller 
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131/28/03 Preparations for and participation in trial - 
cross examination of Dave Fuller, Guy Anderst, 
Terry Small, Kelly Fisher, jury instruction 
conference $100.00 9.8 $980.00 
Preparations for and participation in trial - 
cross examination of Gene Galloway, jury 
instruction conference, preparation of special 
verdict, research re expert testimony as 
prerequisite to  inclusion on special verdict. 
research adrnissi bility of expert's preliminary 
notes 
Preparations for and participation in trial - 
cross examination of Todd Bohn, John Merzlock 
and rebuttal: Darren Kuhn and Roger Schei 
Prepare closing argument 
Preparations for and participation in trial - 
closing argument, special verdict conference 
Conference with court re jury question 
Attendance at announcement of verdict 
Prepare Affidavit in Support of Motion for Attorney 
Fees 
Review Idaho law re motion for additur, motion to 
amend judgment 
Prepare Motion for Award of Attorney Fees and 
Notice of Hearing 
Prepare affidavit in support of application for 
attorney fees 
Prepare Brief in Support of Award of Attorney 
Fees 
Prepare Memorandum of Costs 
Final preparation of Plaintiffs' Motion for Award 
of Attorney Fees and Notice of Hearing 
Final preparation of affidavit in support of 
application for attorney fees 
Final preparation of Brief in Support of Award 
of Attorney Fees 
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Final preparation of Memorandum of Costs $100.00 .7 $70.00 
Prepare Motion to Alter or Amend Judgment: 
and Notice of Hearing $100.00 .3 $30.00 
9. Therefore, on behalf of the Schei Plaintiffs, I respectfully request an attorney 
fee award at my current hourly rate of $100.00 per hour for the foregoing423.40 hours, for 
a total of $42,340.00. 
SUBSCRIBED AND SWORN to before me this 14th day of February, 2003. 
Notary Public for Idaho 
Residing At: Lt-t uWU~;~! 
My Commission Expires: oY- 2&05 
YS / 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 14th day of February, 2003, I served a true and correct 
copy of the foregoing AFFIDAVIT OF NORMAN G. REECE, JR. IN SUPPORT OF PLAINTIFF 
SCHEIS' APPLICATION FOR ATTORNEY FEES, by depositing the same in the United States 
mail, at Pocatello, postage pre-paid, in an envelope addressed to: 
Lowell N. Hawkes 
Lowell N. Hawkes, Chtd. 
1322 East Center 
Pocatello, ID 83201 
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, ID 83204-0370 
David C. Nye 
Merrill & Merrill 
P.O. Box 991  
Pocatello, ID 83204-0991 
(\y, 
6 Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Norman G. ~ e & e ,  Jr 
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Norman G.  Reece, Jr. 
NORMAN G. REECE, P.C. 
151  North 3rd  Avenue, Suite 204 
Pocatello, ldaho 83201 
Tel: (208) 233-0128 
Fax: (208) 233-4895 
Idaho State Bar No. 3898 
A~o rney  for Plain t i f s  Schei Devefopment 
Corporation, Roger J. Schei and Frances R. Schei 
IN THE DISTRICT COURT OF THE SIXTH J$- 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an 
ldaho corporation, ROGER J. SCHEI, an 
i, 
individual, and FRANCES R. SCHEI, an 
. \ 
individual, 
Plaintiffs, 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. n/k/a LANDMARK 
REAL ESTATE INC., an ldaho 
corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an ldaho 
corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, and 
RONALD BITTON, an individual, 
Case No. CVOC-00-02226A 
BRIEF IN SUPPORT OF AWARD OF 
ATTORNEY FEES 
Defendants. 
Plaintiffs, Schei Development Corporation, Roger J. Schei and Frances R. Schei, by 
and through their attorney of record, Norman G. Reece, P.C., submit this Brief in Support 
BRIEF IN SUPPORT OF AWARD OF ATTORNEY FEES - 1 
Yg s 
of Award of Attorney Fees. Plaintiffs are entit led to  attorney fees as a prevailing party in  
th is  action for two reasons. First, the case involved a commercial transaction within the 
meaning of ldaho Code (I.C.) ?.j 12-120(3). Second, attorney fees are provided for i n  the 
contract between the Scheis and Coldwell Banker. 
FACTS 
As the Court is aware, this case involved a real estate transaction. The Scheis signed 
an Exclusive Seller Representation Agreement with the Coldwell Banker Defendants in  June 
of 1997. See Trial Exhibit 1. This agreement provided as follows: "In the event either party 
shall init iate any suit or  action or  appeal on any matter relating to  this Agreement the 
default ing party shall pay the prevailing party all damages and expenses result ing f rom the 
default, including all reasonable attorneys' fees and all court costs and other expenses 
s V  incurred by  the prevailing party." Id., Pg. 2, LI. 144-46.  F* 
d 
k 
Following a four-week trial, the jury rendered its Special Verdict on Saturday, 
February 1, 2003. The jury was unanimous in  f inding (1) that all of the Defendants 
breached fiduciary duties towards the Plaintiffs, (2) that negligence of the Defendants 
proximately caused the damages incurred by the Scheis, and (3) that al l of the Defendants 
breached a contract with the Scheis, which proximately caused damages to  the Scheis. 
A Restated Judgment was entered February 3 ,  2003. That was followed b y  an 
Amended Restated Judgment, entered February 5, 2003. 
LEGAL DISCUSSION 
A court has the power to award reasonable attorney fees to  a prevailing party when 
allowed by statute or  contract. ldaho Rule of Civil Procedure (I.R.C.P.) 54(e)(l). Thus, 
ldaho adheres to the "American Rule" which requires a party t o  bear its own attorney fees 
unless a contract or  statute provides otherwise. Rohr v. Rohr, 128  ldaho 137, 143,  9 1 1  
P.2d 133, 139  (1996); Keeven v. Keeven, 126  ldaho 290, 298 ,882  P.2d 4 5 7 , 4 6 5  (Ct. App. 
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1994). In this case, the Scheis are entitled to attorney fees under statutory authority as 
well as contractual provisions. 
THE SCHEIS ARE ENTITLED TO ATTORNEY FEES UNDER I.C. 8 12-120(3). 
ldaho Code provides as follows: 
In any civil action to recover on an open account, account 
stated, note, bill, negotiable instrument, guaranty, or contract 
related to the purchase or sale of goods, wears, merchandise, 
or services and in any commercial transaction unless otherwise 
provided by law, the prevailing party shall be allowed a 
reasonable attorney fee to be set by the court, to be taxed and 
collected as costs. 
I.C. 5 12-120(3). 
This case involved purchase and sale agreements pertaining to residences. 
Therefore, it is a "commercial transaction" within the meaning of I.C. 5 12-120(3). Ovin 
Construction Go. v. Van Orden, 125 ldaho 695, 699, 874 P.2d 506, 510 (1993). 
Moreover, the jury found that all of the individual Defendants breached a contract 
with Roger and Frances Schei and awarded the Scheis contract damages, including a 
refund of the real estate commission they paid to Coldwell Banker. Therefore, this 
litigation involved a "contract" within the meaning of I.C. 5 12-120(3). Obviously, the 
jury awarded these damages for Coldwell Banker's breach of the promise made by its 
agent, John Merzlock, to buy the Mountain Park property in the event i t  d id not sell 
within 60-90 days. 
The Exclusive Seller Representation Agreement (Trial Exhibit 1) also outlined 
several duties the Defendants assumed towards the Schei Plaintiffs (Trial Exhibit 1, Pg. 
2, LI. 99-105). Given the Special Verdict in this case, the jury also found that provisions 
in the contract between the Coldwell Banker Defendants and the Schei Plaintiffs were 
breached as well. 
THE SCHEIS ARE ENTITLED TO AmORNEY FEES 
PURSUANT TO A CONTRACT WITH COLDWELL BANKER. 
A valid contract between the parties, which provides for an award of attorney fees 
and costs, establishes a r ight t o  fees and costs. farm Credit Bank v. Wissel, 1 2 2  Idaho 
In this action, the Coldwell Banker Defendants signed an Exclusive Seller 
Representation Agreement with the Schei Plaintiffs. That agreement provides: 
In  the event either party shall initiate any suit or action or  
appeal on any matter relating to this Agreement the default ing 
party shall pay the prevailing party all damages and expenses 
result ing f rom the default, including all reasonable attorneys' 
fees and all court costs and other expenses incurred by  the 
prevailing party. 
iG 
t" See Trial Exhibit 1, Pg. 2,  LI. 144-146. 
Consequently, the Scheis are entit led toitheir attorney fees incurred in  this action, 
pursuant t o  the contract between the parties. 
CONCLUSION 
The Court should grant the Scheis' Motion for Award of Attorney Fees. They are 
entit led to  attorney fees pursuant t o  I.C. 5 12-120(3) as well as the contractual provision 
between the Scheis and Coldwell Banker. 
DATED this 14th day of February, 2003. 
NORMAN G. REECE. P.C. 
Norman G. Reece, Jr., Of the i'i{m, Attorney for 
Plaintiffs, Schei Development Corporation, koger J. 
Schei and Frances R. Schei 
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CERTIFICATE OF SERVICE 
I hereby certify that on this 14th day of February, 2003, 1 served a true and correct 
copy of the foregoing BRIEF IN SUPPORT OF AWARD OF ATTORNEY FEES, by depositing 
the same in the United States mail, at Pocatello, postage pre-paid, in an envelope 
addressed to: 
Lowell N. Hawkes 
Lowell N. Hawkes, Chtd. 
1322 East Center 
Pocatello, ID 83201 
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 370 
Pocatello, ID 83204-0370 
David C. Nye 
Merrill & Merrill 
P.O. Box 991  
)\" Pocatello, ID 83204-0991 
i' 
;"i 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204-0967 
Norman G. ~ e k j h ,  Jr. 
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Thomas f. Holmes ISB#2448 
JONES, CEXARTERED 
Attorneys at Law 
P. 0. Box 967 
203 S. Garfield 
Pocatello, Idaho 831204 
(208) 232-59 1 1 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, N AND FOR THE C O ~ T Y  OF BANNOCK 
DARREN G. KUIW, an individual, 1 
SCHEI DEVELOPMENT 1 
CORPORATION, an Idaho Corporation, ) CASE NO. CVOC-00-0222GA 
ROGER 5. SCHEI, an individual, and 1 
FRANCES R. SCHEI, an individual, 1 
) 
Plaintiffs, ) DEFENDANT BITTON'S 
1 MEMORANDUM OF COSTS 
r "2, 
4, 
' k  
vs. 1 AND ATTORNEY FEES 
- 1 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, N C .  &a LANDMARK 
REAL ESTATE NC., an Idaho 
Corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, 
PROFESSIONAL ESCROW SERVICES, 
NC.,  an Idaho Corporation, KELLY 
FISHER, an individual, TODD BOHN, an 
individual, JOHN MERZLOCK, an 
individual, and RONALD BITTON, an 
individual, 
Defendants. 
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COME NOW the Defendants, Ronald Bitton and Professional Escrow Services, Inc., and 
for its memorandum of costs in this action states that the costs for these Defendants were as 
follows: 
1 .  Filing Fee - December 18,2000 
- March 22,200 1 
2. Service upon witness Terry Small 
3. Service upon Plaintiff Darren Kuhn 
4. Deposition Transcripts - Plaintiffs 
@ - Rammell and Bitton 200.97 
5. Exhibit Preparation - Binders, covers, exhibit tabs 191.84 
TOTAL 728.36 
Additional costs were incurred as follows: 
6. Westlaw Research 287.71 
7. Mediation Fee - Clark MEDIATION 1,145.66 
Attached as an exhibit is a detail of the attorney fees incussed by these Defendants 
thsough trial totaling $23,267.25. These services were rendered primarily by attorney Thomas J. 
Holmes at the rate of $125 and $130 per hour and attorney Matt Pappas at the rate of $90 per 
hour. 
DATED this & day of February, 2003. 
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Defendants Bitton and Professional Escrow 
STATE OF 1DAIIO 1 
:SS 
County of Bannock } 
Thomas J. Holmes, being first duly sworn on oath states: he is the attorney for the 
Defendants Ronald and Professional Escrow Services, Inc. in the above-captioned case; he has 
read the foregoing Memorandum of Costs and to the best of his 
therein are correct and are claimed as items 1 through 6 are in 
54(d). 
'7Lr SUBSCRIBED AND SWORN TO, before me, the undersigned Notary Public, this / 
day of February, 2003. 
n 
NOTARY PUBLIC-STATE OF IDAHO 
My Commission Expires: 5 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this day of February, 2003, a true and correct 
copy of the foregoing document was senred by the method indicated below upon each of the 
following. 
Bron Rmmefl, Esq. 
DIAL, MAY & RAMMELI,, CHARTERED 
P.O. Box 370 
Pocatello, ID 83204-0370 
David G. Nye, Esq. 
MERRILL & MERHLL 
P.O. Box 991 
Pocatello, ID 83204-0991 
Norman G. Reece, P.C. 
, Oi Attorney at Law 
t* 15 1 North 3'%ve., St. 204 
Pocatello, ID 83201 
Lowell N. Hawkes, Esq. 
1322 E. Center 
Pocatello, ID 83201 
David Alexander, Esq. 
P.O. Box 1391 
Pocatello, ID 83204 
U.S. Mail, Postage Prepaid 
Hand-Delivered 
Facsimile 
Overnight Mail 
- - 
Hours 
P 
1.00 
0.30 
0.70 
2 50 
Amount 
125 00 Conference wrth clrent, Review 
PROFESSIONAL ESCROW SERVICES 
27 00 Draft Notlce of Appearance 
PROFESSIONAL ESCROW SERVICES 
63 00 Begzn file revlew 
PROFESSXONAL ESCROW SERVICES 
225 00 Continue Elle revlew, Telephone conference wlth 
Nye, Draft letter to Ramell 
PROFESSIONAL ESCROW SERVICES 
306 00 Beyrn drafting Answer 
PROFESSIONAL ESCROW SERVICES 
37 50 Revlew Answer 
PROFESSIONAL ESCROW SERVICES 
50 00 Prepare pleadings 
PROFESSION& ESCROW SERVICES 
26 00 Recelved and review, Letter to Attorney, Attempt 
to call Reece 
PROFESSIONAZ ESCROW SERVICES 
104 00 Court appearance, Conference wlth lawyers 
regardlng medlatlon 
PROFESSIONAL ESCROW SERVICES 
787 50 Deposltlons of Kuhn and Mr and Mrs Schel, 
Review Schel's flles, Letter to Bltton 
PROFESSIONAL ESCROW SERVICES 
25 00 InstructLon to research and prepare Motlon to 
Dlsquallfy on Bron 
PROFESSIONAL ESCROW SERVICES 
0 00 Revlew flle, Research on Bron Rammell regardlng 
confllct of Interest, Drafted Motlon to 
Dlsquallfy, Begln draftlng Brlef In Support 
PROFESSIONAL ESCROW SERVICES 
25 00 Telephone conference wlth Cllent 
PROFESSIONAL ESCROW SERVICES 
90 00 Draft Brlef In Support 
PROFESSIONAL ESCROW SERVICES 
207 00 Revlewed Deposltlon of Darren Kuhn, Contlnue 
draftlng Brlef In Support 
PROFESSIONAL ESCROW SERVICES 
288 00 Flnlsh draftlng Brief, Draft Affldavlts of Tom 
Holmes, Ron Brtton and Kelly Flsher 
PROFESSIONAL ESCROW SERVICES 
100 00 Telephone conference wrth Attorney Norm Reece 
regardlng getting another medlator and advlse 
Norm we are not llkely to that because we are 
golng to flle a motron to disqualify Bron and t 
flrm, Revled motlon and brlef, Research, Memo 
PROFESSIONAL ESCROW SERVICES 
135 00 Revlsed Brler per Tom's changes, Research on 
Westlaw and Premlse 
PROFESSIONAL ESCROW SERVICES 
37 50 Research, Revlse 
PROFESSIONAL ESCROW SERVICES 
65 00 Recelved and revlew Affldavlt of Harrrs, Attend 
hearlng 
PROFESSIONX ESCROW SERVICES 
126 00 Revlse Afflsavlt of Kelly Flsher, Letter to Davl 
Nye, Revlsed Affldavlt of Ron Bltton, Letter to 
Ron Brtton, Revlsed Motron, Brlef on Motlon and 
AEfldavlt of Tom Holmes 
PROFESSIONAL ESCROW SERVICES 
67 50 Flnal revlslons on documents, Letter to Clerk 
Letter to B-tton 
PROFESSIONAL ESCROW SERVICES 
26 00 Recelved ard revlew, Telephone conference wzth 
Attorney, Letter to Cllent 
PROFESSIONAL ESCROW SERVICES 
130 00 Court appearance 
PROFESSIONAL ESCROW SERVICES 
743 00 Reverse palrent of 1/17/02 posted to irong 
account 
PROFESSIONAL ESCROW SERVICES 
112 50 Research on Xestlaw and Premlse for Tom 
PROFESSIONAL ESCROW SERVICES 
112 50 Revrewed Mot-on for Punltlve Carnages, Drafted 
Oblectlon to Motlon to Dlsmlss 
PROFESSIONAL ESCROW SERVICES 
112 50 Draft Ob]ec:Ion to Motlon for Punltlve Damages 
PROFESSIONX ESCROW SERVICES 
195 00 Attend Co~rt, Conference at Rammel's offlce to 
flnd a med-ator 
PROFESSIONX ESCROW SERVICES 
260 00 Prepare for ?re trlal Conference, Prepare witness 
and exhlblt disclosures 
PROFESSIONAL ESCROW SERVICES 
195 00 Attend Pre trial Conference Conference In 
Rammel's off-ce to schedule a mediator, Letter KO 3 Clrent i1tp -?date 
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PROFESSION& ESCROW SERVICES 
2  5 0  187 5 0  Draft Brief regarding punltsve dawges, Research 
on PREMISE, Letter to Clerk 
PROFESSIONAL ESCROW SERVICES 
0  2 0  26 0 0  Recelved and revlew varrous addxtlonal pleadsngs, 
Letter from Nye and Court's order on pre trial 
conference 
PROFESSIONAL ESCROW SERVICES 
0  3 0  3 9  0 0  Court appearance 
PROFESSIONAL ESCROW SERVICES 
1 5 0  1 9 5  0 0  Conference wrth other attorneys, Court 
appearance 
PROFESSIONAL ESCROW SERVICES 
0  4 0  5 0  0 0  Recelved and revzew, Letter to Cllent 
PROFESSIONAL ESCROW SERVICES 
2  0 0  1 5 0  0 0  Revlewed Amended Complaint, Drafted Answer, 
Letter to Bltton, Letter to Clerk 
PROFESSIONAL, ESCROW SERVICES 
0  8 0  1 0 4  0 0  Telephone conference with Cl~ent, Letter to 
medlator 
PROFESSIONAL ESCROW SERVICES 
0  5 0  3 7  50  Research for Tom 
PROFESSLONAL ESCROW SERVICES 
8 0 0  1 0 4 0  0 0  Attend rnedlat~on 
PROFESSIONAL ESCROW SERVICES 
0  8 0  1 0 4  00  Prepare pleadings 
PROFESSIONAL ESCROW SERVICES 
2  60  338 0 0  Attend deposition 
PROFESSIONAL ESCROW SERVICES 
1 00 1 3 0  00  Recelved and revlew, Prepare pleadings 
PROFESSIONAL ESCROW SERVICES 
2 4 0  312 00 Attend Ramme11 deposltlon 
PROFESSIONAL ESCROW SERVICES 
1 75 1 3 1  2 5  Draft Jury Instructions, Research on WESTLAW 
PROFESSIONAL ESCROW SERVICES 
0  5 0  6 5  00 Recelved and revlew, Forward discovery to 
attorneys, Prepare notlce of flllng for court, 
Recelved and revlew Hawkes letter, Telephone 
conference wlth Bltton regardlng Hawkes letter 
and declslon not to pursue 
PROFESSIONAL ESCROW SERVICES 
3  SO 262 5 0  Flnallze Jury Instructions, Research on WESTLAW 
PROFESSIONAL ESCROW SERVICES 
1 5 0  195 0 0  Telephone conference wlth Cllent, Recelved ard 
revlew jury llst. Court appearance for pre trlal 
and motlons, Telephone conference wlth Terrl 
Small 
PROFESSIONAL ESCROW SERVICES 
4  0 0  5 2 0  00 Prepare for trlal, Prepare exhlblts 
PROFESSIONAL ESCROW SERVICES 
6 5 0  845 00  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
1 0 0  1 3 0  0 0  Prepare for next day's trlal 
PROFESSIONAL ESCROW SERVICES 
0  4 0  3 0  00  Draft Subpoena Duces Tecum, Letter to Terrl 
Small, Letter to BC Servlces rrgardlng servlce 
PROFESSIONAL ESCROW SERVICES 
6  7 0  871 00 Attend trlal 
PROFESSIONAL ESCROW SERVICES 
6 5 0  845 00  Attend trial 
PROFESSIONAL ESCROW SERVICES 
6  7 0  8 7 1  00  Attend trial 
PROFESSIONAL ESCROW SERVICES 
2  3 0  2 9 9  00  Prepare for trlal 
PROFESSIONAL ESCROW SERVICES 
6  50  845 0 0  Attend tr~al 
PROFESSIONAL ESCROW SERVICES 
6  5 0  8 4 5  00  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
6  5 0  8 4 5  00  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
6  5 0  8 4 5  00  Attend trial 
PROFESSIONAL ESCROW SERVICES 
1 5 0  195 00 Revlew deposltlons, Organlze new exhlblts and 
general trlal preparation 
PROFESSIONAL ESCROW SERVICES 
3 8 0  4 9 4  0 0  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
5  5 0  7 1 5  00  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
4  0 0  520 0 0  Revlew documents, Attend trlal 
PROFESSIONAL ESCROW SERVICES 
1 0 0  1 3 0  0 0  Research punltlve damages and Motlon to Dlsmlss 
under Rule 50 
PROFESSIONAL ESCROW SERVICES 
3  0 0  390 00  Attend trlal 
PROFESSIONAL ESCROW SERVICES 
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Grand TotaLs 
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520.00 Review PLalntiPf's Motion to Reconsider punxtlve 
award and related docments; Attend trial. 
PtZOmSSIONRL ESCROW SERVICES 
910 00 Attend Bitton trial. 
PROPESSIONAL ESCROW SERVICES 
182 00 Review proposed jury instructions and potentla1 
exhibits for trial. 
PROFESSIONAL ESCROW SERVICES 
1040 00 Attend trral 
PROFESSIONAL ESCROW SERVICES 
260 00 Prepare -jury lnstructlons 
PROFESSION& ESCROW SERVICES 
910.00 Attend trial. 
PROFESSIOW ESCROW SERVICES 
195 00 Work on closlng. 
PROFESSION& ESCROW SERVICES 
780 00 Attend trzal. 
PROFESSIONAL ESCROW SERVICES 
65 00 Attend court. 
PROFESSIONAL ESCROW SERVICES 
23267 25 PROFESSIONAL ESCROW SERVICES 
23267 25 Adv Kuhn & Schel 
- P 
Billable 187.80 23267.25 
Total 187.80 23267.25 
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NORMAN 6. REECE, P.C. 
151 North 3 rd  Avenue, Suite 204 
Pocatello, ldaho 83201  
Tel: (208) 233-0128 
Fax: (208) 233.4895 
ldaho State Bar No. 3898 
Attorney for Plaintiffs Schei Development 
Corporation, Roger J. Schei and Frances R. Sche~ 
-- - 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT i 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK 
DARREN G. KUHN, an individual, SCHEI 
DEVELOPMENT CORPORATION, an 
ldaho corporation, ROGER J. SCHEI, an 
individual, and FRANCES R. SCHEI, an 
individual, 
Plaintiffs, I 
VS. 
COLDWELL BANKER REAL ESTATE 
CORPORATION, a New Jersey 
Corporation, COLDWELL BANKER 
LANDMARK, INC. n/k/a LANDMARK 
REAL ESTATE INC., an ldaho 
corporation d/b/a KELLER WILLIAMS 
REALTY EAST IDAHO, PROFESSIONAL 
ESCROW SERVICES, INC., an ldaho 
corporation, KELLY FISHER, an 
individual, TODD BOHN, an individual, 
JOHN MERZLOCK, an individual, and 
RONALD BITTON, an individual, 
Defendants. I 
Case No. CVOC.00-02226A 
MOTION TO ALTER OR AMEND 
JUDGMENT AND NOTICE OF 
HEARING 
Plaintiffs, Schei Development Corporation, Roger J. Schei, and Frances R. Schei, by 
and through their attorney of record, Norman G. Reece, P.C., move the Court to  alter or 
Y 7s 
MOTION TO ALTER OR AMEND JUDGMENT AND NOTICE OF HEARING - 1 
amend the Judgment, This motion is made pursuant to Idaho Rule of Civil Procedure 59(e), 
and is made upon the following grounds: 
1. The jury determined that the Scheis were entitled to a refund of the real estate 
commission they paid to Coldwell Banker for the sale of Manning Lane, and awarded the 
amount of $11,825.00 in that regard. See Special Verdict Form at 5, Question No. 21. 
2. However, the Scheis paid a total of $14,825.00 for the commission on 
Manning Lane. The additional $3,000.00 is reflected in Plaintiffs' Exhibit 19, Pp. 1-2, LI. 
506, 704. 
Therefore, the Scheis move the Court to alter or amend the Judgment to reflect an 
additional $3,000.00 payable to the Scheis pursuant to the jury's findings on Question No. 
2 1  of the Special Verdict. 
NOTICE OF HEARING 
PLEASE TAKE NOTICE that on Monday, the 3rd day of March, 2003, at 1:30 p.m. 
of said day, or as soon thereafter as counsel can be heard, in the Courtroom of said Court, 
Bannockcounty Courthouse, Pocatello, Countyof Bannock, State of Idaho, the undersigned 
will call up for hearing before the Court Plaintiffs' Motion to Alter or Amend Judgment. 
DATED this 14th day of February, 2003. 
NORMAN G. REECE, P.C. 
Norman G. Reece, Jr., Of t h d ~ i r m ,  Attorney for 
Plaintiffs, Schei Development Corporation, 
Roger J. Schei and Frances R. Schei 
YPd 
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CERTIFICATE OF SERVICE 
I hereby certify that  on this 14th day of February, 2003, 1 served a true and correct 
copy of the foregoing MOTION TO ALTER OR AMEND JUDGMENT AND NOTICE OF 
HEARING, by depositing the same in the United States mail, a t  Pocatello, postage pre.paid, 
in an envelope addressed to: 
Lowell N. Hawkes 
Lowell N. Hawkes, Chtd. 
1322  East Center 
Pocatello, ID 8 3 2 0 1  
Bron M. Rammell 
Dial, May & Rammell 
P.O. Box 3 7 0  
Pocatello, ID 83204.0370 
David C. Nye 
Merri l l  & Merrill 
P.O. Box 991 
Pocatello, ID 83204.0991 
Thomas J. Holmes 
Jones, Chtd. 
P.O. Box 967 
Pocatello, ID 83204.0967 
Norman G. RCece, Jr. 
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